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COMPREHENSIVE REVIEW OF THE COMMISSION'S 
STATISTICAL PROGRAM 


ACTION: Announcement of a comprehensive 
review of the Commission's statistical program. 


SUMMARY: The Securities and Exchange 
Commission has announced that it is undertaking a 
comprehensive review of its statistical program. The 
Commission has begun an internal review, but it also 
seeks the views and insights of the public, 
particularly the users of its published statistical 
data. The purpose of this announcement, therefore, 
is to encourage the submission of constructive 
commentary and suggestions for enhancing the 
usefulness of the Commission's statistical program. 


DATE: Comments must be received on or before 
January 31, 1981. 


ADDRESS: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to file No. 4-241. All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Jeffry L. 
Davis, Assistant Director, Directorate of Economic 
and Policy Analysis (telephone 202/272-2850), 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission is undertaking a 
comprehensive review of its statistical program, 
focusing upon: (1) the benefits to the Commission, 
other government agencies and the public of 
continuing to publish statistical data; (2) the specific 
needs served by the publication of specific data 
series; (3) the identification of additional data series 
for which there exists a public need; (4) the 
availability of alternative data sources; and (5) the 
costs associated with the collection, processing and 
publication of data series, individually and 
collectively. 


On an internal basis, this review began several 
months ago with the formation of a Statistical 
Strategy Planning Group within the Commission's 
Directorate of Economic and Policy Analysis. This 
Group was assigned the task of analyzing, from a 
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practical cost-benefit perspective, all statistical data 
series pubsished in the Commission’s Monthly 
Statistical Review. The Group’s analysis is now being 
reviewed with respect to the implementation of its 
recommendations. 


During the course of the review by the Statistical 
Strategy Planning Group, and in consultation with 
the Group, the editorial management of the SEC 
Monthly Statistical Review was restructured. An 
Editor, an Associate Editor and an Editorial Board 
(consisting of professional economists) were 
appointed in order to establish clearer lines of 
responsibility for the publication. The Editorial 
Board's first priority was to accomplish, as soon as 
possible, any revisions in the format of the 
publication and the presentation of the data series 
which the Board deemed to be necessary and 
desirable. As a result of the Board's efforts, the 
Commission's Statistical Bulletin has been renamed 
the SEC Monthly Statistical Review; the explanatory 
notes accompanying the data presentations have 
been expanded and improved, some of the statis- 
tical tables have been modified in format, content 
and frequency of publication; a brief “Statistical 
Highlights” feature and a list of other publications 
have been added; and additional changes have been 
planned, including the republication of Executive 
Summaries from recent Commission studies and 
changes in the coverage of the published tables. 


As a part of the internal program review, the 
Commission staff conducted an audit of its 
Registered Offerings Statistics (“ROS”) data base. 
The ROS data base is continuously updated and 
maintained by the Commission staff using as 
primary source documents the registration 
statements filed with the Commission. The labor 
intensity of this maintenance effort creates the 
potential for human error, while its public availability 
(on computer tape) and its usage within the 
Commission impose a high standard of reliability. 
For these reasons, an audit was designed to measure 
the reliability of the data base. In view of the potential 
for error, the results were encouraging; the 
measured error rate was only slightly greater than 
two percent. In addition, the audit has provided the 
staff with guidance for improving the process by 
which the data base is maintained; such 
improvements are expected to produce an even 
lower error rate. 


While this release is an attempt to generate external 
suggestions and comments, the Commission has 
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already sought such input from other government 
agencies. In cooperation with the Office of Federal 
statistical Policy Standards, the Commission has 
designed a questionnaire and distributed it to 31 
senior level economic/statistical personnel 
representing Federal government agencies which 
are most likely to use or have need for the statistical 
data produced by the Commission. The 
questionnaire seeks responses to detailed questions 
regarding whether or not each data series is used, 
how frequently it is used, for what purpose it is used, 
whether alternative sources exist, and how the 
presentation of the series might be improved. 


The Commission's statistical program review is a 
part of a larger effort to enhance, within the 
constraints of the Commission’s limited resources, 
the reliability and usefulness of its regulatory data 
bases. Thus, this review is linked, for example, with 
the Commission’s recently announced proposal to 
revise the Financial and Operational Combined 
Uniform Single (FOCUS) Report (in Securities 
Exchange Act Release No. 17138, September 9, 
1980; 45 FR 62092, September 18, 1980), which is 
the key data gathering source for the Commission’s 
broker-dealer regulatory data base. The FOCUS 
Report revision and this broader review are 
representative of the Commission’s regulatory data 
base management initiatives and, for this reason, 
they share the objective of achieving maximal 
benefit from the most efficient application of the 
Commission’s limited statistical resources. 


The Commission encourages comments from all 
sectors of the public and particularly from regular 
users and potential users of the Commission’s 
statistical data. The Commission requests specific 
comments on the data series published in the SEC 
Monthly Statistical Review; those series fall into the 
following categories: (1) Stock Market Statistics; (2) 
Options Market Statistics (3) Securities Offering 
Statistics; (4) Securities Registration Statistics; (5) 
Pension Fund Statistics; (6) Institutional Stock 
Transaction and Stockholding Statistics; and (7) 
Broker-Dealer Financial Statistics. Where possible, 
comments should refer to specific data series and 
should indicate for each category how the data is 
used, how frequently it is used, whether alternative 
sources are available and the identity of such 
sources, and how the data could be improved to 
meet the needs of the user. Although the 
Commission seeks specific comments relating to 
identified data series, it welcomes any other 
constructive comments relevant to its statistical 
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program. 


All comments should be addressed to the Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549 and should 
refer to File No. 4-241. All correspondence with 
regard to this release will be available for public 
inspection at the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 20549. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6265/November 21, 1980 


Admin. Proc. File No. 3-5744 
In the Matter of 


THE REGISTRATION STATEMENT OF 
LAS VEGAS HAWAIIAN DEVELOPMENT COMPANY 


File No. 2-59095 


ORDER PERMITTING WITHDRAWAL OF 
REGISTRATION STATEMENT AND DISMISSING 
PROCEEDINGS 


Pursuant to 17 C.F.R. §230.477, Las Vegas Hawaiian 
Development Company (“registrant”) has submitted 


an application to withdraw the registration 
statement which is the subject of these proceedings 
pursuant to Section 8(d) of the Securities Act of 
1933, as amended (“Securities Act”).! As grounds 
for its application registrant has asked the 
Commission to consider the following: 


1. The principals of the registrant, Richard 
MacDonald, Frances R>MacDonald and Richard C. 
MacDonald, were permanently enjoined on July 10, 
1980 by the United States District Court for the 
District of Hawaii from violations of registration and 





‘In the Matter of the Registration Statement of Law 
Vegas Hawaiian Development Company, Securities 
Act Release No. 6074, May 29, 1979. 
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anti-fraud provisions of the federal securities laws;? 


2. Pursuant to the Commission’s enforcement 
action resulting in the aforementioned injunction, 
the Court appointed a receiver whose duties, among 
others, include an investigation of the real estate 
which is the subject of the registrant's registration 
statement and the transmittal of a report directly to 
the individual purchasers thereof; 


3. The results of the Commission’s enforcement 
action have been publicized in two Honolulu daily 
newspapers of general circulation; 


4. No offers or sales of the registrant's securities 
have been made, and the registrant undertakes to 
make no such offers or sales; and 


5. The principals of the registrant undertake to 
comply in the future with all relevant provisions of 
Sections 6, 7, 8 and 10 of the Securities Act [15 
U.S.C. §77a et seq.]. 


Having considered the foregoing, the Commission 
finds that withdrawal of the registrant’s registration 
statement is consistent with the public interest and 
the protection of investors. The Commission 
therefore consents, pursuant to 17 C.F.R. §230.477, 
to registrant's application to withdraw its registration 
statement. 


There being no further need for proceedings in this 
matter, 


IT IS ORDERED that the instant proceeding be and 
hereby is dismissed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








2SEC v. Richard MacDonald, et al., Civil No. 79-0283 
(D. Haw. 1980). 
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SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17316/November 21, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6264/November 21, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17317/November 21, 1980 


The Securities and Exchange Commission 
announced, pursuant to Section 12(k) of the 
Securities Exchange Act of 1934 (“Exchange Act”), 
the single ten-day suspension of trading for the 
period commencing at 9:45 a.m. on November 21, 
1980 and terminating at midnight on November 30, 
1980 of the securities of Diagnostic Data, Inc., 
(“Diagnostic”), a Delaware corporation located at 
518 Logue Avenue, Mountain View, California 
94043. 


The Commission suspended trading in the 
securities of Diagnostic to permit dissemination of 
information concerning questions which have been 
raised concerning possible undisclosed related- 
party transactions among certain members of 
management, the Board of Directors and a 
substantial shareholder of the Company; possible 
undisclosed changes in the beneficial ownership of 
the common stock of Diagnostic; and possible 
arrangements and understandings among certain 
members of the dissident group of shareholders of 
Diagnostic and certain officers of Diagnostic and a 
substantial shareholder of the Company. 


The Commission cautions brokers, dealers, 
shareholders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be aware 
of the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless and 
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until they have strictly complied with all the 
provisions of such rule. If any broker or dealer has 
any questions as to whether or not he has complied 
with such rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with such rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of such rule, the Commission will consider 
the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17318/November 21, 1980 


An order has been issued granting the application of 
JOHN H. HARLAND COMPANY to withdraw its 
common stock ($1 par value) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17319/November 21, 1980 


In the Matter of Application of the 


CINCINNATI STOCK EXCHANGE 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 


The Cincinnati Stock Exchange (“CSE”) has filed an 
application with the Commission pursuant to 
Section 12(f) (1) (B) of the Securities Exchange Act 
of 1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
securities exchange: 


Metro-Goldwyn-Mayer Film Co. 
Common Stock, No Par Value (File No. 7-5773)! 
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The Commission finds that approval of the CSE’s 
application for unlisted trading privileges in this 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
CSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the CSE are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the CSE 
application will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f) (1) (B) of the Act, that the application for 
unlisted trading privileges on the Cincinnati Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Notice of this application was given by publication 
in the Federal Register. 45 FR 72852 (November 3, 
1980). The Commission has received no comments 
with respect to this application. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17320/November 21, 1980 


A notice has been issued giving interested persons 
until December 12, 1980 to comment on the 
applications of the Midwest Stock Exchange for 
unlisted trading privileges in the common stock ($1 
par value) of AAR CORPORATION and the common 
stock ($1 par value) of CRAY RESEARCH 
INCORORATED which are listed and registered on 
one or more other national securities exchanges and 
are reported in the consolidated transaction 
reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17321/November 21, 1980 


RECORD PRODUCTION OBLIGATIONS AND 
RECORD DESTRUCTION AND DISPOSITION 
RIGHTS OF REGISTERED CLEARING AGENCIES, 
THE MUNICIPAL SECURITIES RULEMAKING 
BOARD, NATIONAL SECURITIES EXCHANGES AND 
REGISTERED SECURITIES ASSOCIATIONS 


ACTION: Final rules. 


SUMMARY: The Commission is adoting proposed 
amendments to Rules 17a-1 and 17a-6 [17 CFR 
§§240.17a-1, 17a-6] under the Securities Exchange 
Act of 1934 (“Act”) governing record retention, 
production and destruction by _ self-regulatory 
organizations which extend the requirements 
embodied therein to registered clearing agencies 
and the Municipal Securities Rulemaking Board. 
The amendments are being adopted to implement 
the recordkeeping and production requirements of 
Section 17(a) of the Act. In accordance with Section 
17A(d) (3) (A) (i) of the Act, 15 U.S.C. 78q-1 (d) (3) 
(A) (i), the Commission has consulted and 
requested the views of the Board of Governors of the 
Federal Reserve System. 


EFFECTIVE DATE: January 1, 1981. 


FOR FURTHER INFORMTION CONTACT: Judith W. 
Axe, Esq., Division of Market Regulation; Securites 
and Exchange Commission, Room 357, 500 N. 


Capitol Street, Washington, D.C. 20549, (202) 272- 
2398. 


SUPPLEMENTARY INFORMATION: On July 8, 1980, 
the Commission issued a release proposing to 
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exercise its authority under Section 17(a) of the 
Securities Exchange Act! to amend Rules 17a-1 and 
17a-6 [17 CFR §§240.17a-1, 240.17a-6] to extend 
the record retention, production and destruction 
requirements embodied therein to registered 
clearing agencies and the Municipal Securities 
Rulemaking Board (“MSRB”).? 


Presently, Rule 17a-1 requires only exchanges and 
associations to keep, and to permit copying by 
members of the Commission’s staff of all documents 
made or received by such organizations in the 
course of their business and in the conduct of their 
self-regulatory activities. The rule also requires that 
such records be kept for a period of not less than five 
years subject to the provisions of Commission Rule 
17a-6. Rule 17a-6, which permits the early 
destruction or conversion to microfilm or other 
recording media of records maintained under Rule 
17a-1, pursuant to a record destruction plan filed 
with and approved by the Commission, also 


currently applies only to exchanges and 
associations. 


The Commission believes that it would be 
appropriate at this time to extend its rules regarding 
record keeping and record destruction to registered 
clearing agencies and MSRB.‘ Accordingly, the 
Commission has determined to exercise its 





'15 U.S.C. 78q(a). 


*Securities Exchange Act Release No. 16966 (July 8, 
1980), 45 FR 47160 (July 14, 1980). The 
Commission subsequently extended the comment 
period until October 10, 1980. Securities Exchange 
Act Release No. 17074 (August 18, 1980), 45 FR 
56822 (August 26, 1980). No comments were 
received on the proposed amendments. 


30f course, under Section 17(b) of the Act, 
representatives of the Commission have direct 
statutory authority to obtain copies of any records 
maintained by persons described in Section 17(a) in 
the course of periodic, special or other 
examinations. 


‘One year after Rules 17a-1 and 17a-6 were adopted 
by the Commission, Congress expanded the record 
keeping and production requirements of Section 
17(a) to include, among others, registered clearing 
agencies and the MSRB as part of the Securities Acts 
Amendments of 1975. Pub. Law 94-26 (June 4, 
1975). 
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rulemaking authority under Section 17(a) of the Act 
to amend Rules 17a-1 and 17a-6 in the manner 
proposed in its July release.© The proposed 
amendments were not prompted by any lack of 
cooperation from the MSRB or the clearing agencies 
in furnishing documents requested by the 
Commission staff. 


For the reasons stated above, the Commission finds 
that the proposed amendments are appropriate in 
the public interest, for the protection of investors, 
and otherwise in furtherance of the purposes of the 
Act. Accordingly, the Commission, acting pursuant 
to its authority under Section 23(a)(1) of the Act,® 
hereby revises §§240.17a-1 and 240.17a-6 of Part 
240 of Chapter II of Title 17 of the Code of Federal 
Regulations to read as follows: 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


§240.17a-1 Recordkeeping rule for national 
securities exchanges, national securities 
associations, registered clearing agencies and the 
Municipal Securities Rulemaking Board. 


(a) Every national securities exchange, national 
securities association, registered clearing agency 
and the Municipal Securities Rulemaking Board 
shall keep and preserve at least one copy of all 
documents, including all correspondence, 
memoranda, papers, books, notices, accounts, and 
other such records as shall be made or received by it 
in the course of its business as such and in the 
conduct of its self-regulatory activity. 


(b) Every national securities exchange, national 
securities association, registered clearing agency 
and the Municipal Securities Rulemaking Board 
shall keep all such documents for a period of not less 
than five years, the first two years in an early 
accessible place, subject to the destruction and 
disposition provisions of Rule 17a-6. 


(c) Every national securities exchange, registered 
securities association, registered clearing agency 
and the Municipal Securities Rulemaking Board 





5At this time the Commission also is correcting a 
textual error made in drafting the original rule which 


inadvertently omitted national securities 
associations from subparagraph (a) of Rule 17a-6. 


615 U.S.C. 78w(a)(1). 
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shall, upon request of any representative of the 
Commission, promptly furnish to the possession of 
such representative copies of any documents 
required to be kept and preserved by its pursuant to 
paragraphs (a) and (b) of this section. 


§240.17a-6 Right of national securities exchange, 
national securities association, registered clearing 
agency or the Municipal Securities Rulemaking 
Board to destroy or dispose of documents. 


(a) Any document kept by or on file with a national 
securities exchange, national securities association, 
registered clearing agency or the Municipal 
Securities Rulemaking Board pursuant to the Act or 
any rule or regulation thereunder may be destroyed 
or otherwise disposed of by such exchange, 
association, clearing agency or the Municipal 
Securities Rulemaking Board at the end of five years 
or at such earlier date as is specified in a plan forthe 
destruction or disposition of any such documents if 
such plan has been filed with the Commission by 
such exchange, association, clearing agency or the 
Municipal Securities Rulemaking Board and has 
been declared effective by the Commission. 


(b) Such plan may provide that any such document 
may be transferred to microfilm or other recording 
medium after such time as specified in the plan and 
thereafter be maintained and preserved in that form. 
lf a national securities exchange, association, 
clearing agency or the Municipal Securities 
Rulemaking Board uses microfilm or other 
recording medium it shall (1) be ready at all times to 
provide, and immediately provide, easily readable 
projection of the microfilm or other recording 
medium and easily readable hard copy thereof, (2) 
provide indexes permitting the immediate location 
of any such document on the microfilm or other 
recording medium, and (3) in the case of microfilm, 
store a duplicate copy of the microfilm separately 
from the original microfilm for the time required. 


(c) For the purposes of this rule a plan filed with the 
Commission by a national securities exchange, 
association, clearing agency or the Municipal 
Securities Rulemaking Board shall not become 
effective unless the Commission, having due regard 
for the public interest and for the protection of 
investors, declares the plan to be effective. The 
Commission in its declaration may limit the 
applications, reports, and documents as to which it 
shall apply, and may impose any other terms and 
conditions to the plan and to the period of its 
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effectiveness which it deems necessary or 
appropriate in the public interest or for the 
protection of investors. 


By the Commission. 


George A. Fitszimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17322/November 21, 1980 


NATIONAL SECURITIES CLEARING CORPORATION 
(“NSCC”) 


(SR-NSCC-80-26) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 13, 1980, NSCC filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1) (the “Act’) and Rule 19b-4 thereunder, a 
proposed rule change amending its rules to clarify 
that the corporation’s facilities are available to 
Members and Non-Clearing Members as a conduit 
for submission of stock transfer tax reports and 
remittances required by the New York State Tax Law. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 17097, 
August 28, 1980) and by publication in the Federal 
Register (45 FR 58996, September 5, 1980). No 
written comments were received by the 
Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to registered clearing agencies, and in 
particular, the requirements of Section 17A of the 
Act. 


It is therefore ordered, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change be 
approved. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitszimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17323/November 21, 1980 


A notice has been issued giving interested persons 
until December 12, 1980 to comment on the 
application of the Pacific Stock Exchange for 
unlisted trading privileges in the common stock 
($.62% par value) of LILLY (ELI) AND COMPANY 
which is listed and registered on one or more other 
national securities exchanges and is reported in the 
consolidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17324/November 21, 1980 


In the Matter of 


MIDWEST STTOCK EXCHANGE, INCORPORATED 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE- 79-20) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 17, 1980, the Midwest Stock 
Exchange, Incorporated filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change which amends certain rules in 
order to facilitate the examination of members for 
compliance and conforms the Exchange rule to the 
Federal Reserve Board’s margin rules. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-17165, 
October 9, 1980) and by publication in the Federal 
Register (45 FR 68819, October 16, 1980). All 
written statements with respect to the proposed rule 
change which were filed with the Commission and all 
written communications relating to the proposed 
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rule change between the Commission and any 
person were considered and (with the exception of 
those statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were made available to 
the public at the Commission’s Public Reference 
Room. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6, and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule changes be, and they hereby are 
approved. 


By the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitszimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17325/November 21, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


File No. SR-CBOE-80-8 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on August 8, 1980, a proposed 
rule change under Rule 19b-4 to modify its rules to 
provide for exchange-based trading of options 
contracts on United States Treasury notes and 
bonds. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
November 24, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 90 days from the 
date of publication in the Federal Register. Persons 
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desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-8. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitszimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17326/November 21, 1980 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-80-31) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’), notice is hereby given that on November 14, 
1980, the American Stock Exchange, Inc. (“Amex”) 
filed with the Commission copies of a proposed rule 
change which replaces a requirement that members 
submit monthly reports of certain uncovered short 
positions with a requirement that such reports be 
submitted only upon request. 
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Interested persons are invited to submit written 
data, views and arguments concerning the 
submission within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-Amex-80-31. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof, in 
that a similar proposal by the CBOE,'! for which 
opportunity for public comment was provided, was 
recently approved by the Commission.? 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
reference above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitszimmons 
Secretary 








'See File No. SR-CBOE-80-24. 


*Securities Exchange Act Release No. 
(October 24, 1980). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17327/November 24, 1980 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 94/November 24, 1980 


In the Matter of 
ROBERT J. MAIETTA, et al. 


The Commission announced the institution of public 
administrative proceedings against Robert J. 
Maietta (Maietta), formerly a registered 
representative of Margolis & Co., Inc. (Margolis), a 
former broker-dealer with its principal place of 
business in Minneapolis, Minnesota; John H. 
Neuberger (Neugberger), formerly the president of 
Margolis; and Brian J. Mahoney (Mahoney), formerly 
the president of Brokers’ Trading, Inc. (Brokers’ 
Trading), a broker-dealer for which a Securities 
Investor Protection Corporation trustee was 
appointed on December 22, 1977. 


The Order for Proceedings alleges that: Maietta has 
been convicted of perjury and is enjoined from 
violating Sections 5(a), 5(c), 17(a) of the Securities 
Act of 1933 (“Securities ACt”), and Section 10(b) of 
the Securities Exchange Act of 1934 (“Exchange 
Act”) and Rule 10b-5 thereunder, and wilfully 
violated Section 17(a) of the Securities Act and 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder, and wilfully aided and abetted violations 
of Section 7 of the Exchange Act and Regulation T 
thereunder; Mahoney wilfully aided and abetted 
violations of Sections 7, 10(b), and 15(b) of the 
Exchange Act and Rules 10b-5 and 15bl1-1 and 
Regulation T thereunder; and Neuberger is enjoined 
from violating Sections 5(a), 5(c), and 17(a) of the 
Securities Act, and Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder, and wilfully aided 
and abetted violations of Section 15(b) of the 
Exchange Act and Rule 15b3-1 thereunder. 


The Order further alleges that Mahoney and 
Neuberger failed to reasonably supervise employees 
under their supervision. In addition, the Order 
alleges that Maietta was a controlling person and 
Mahoney was president and director of Brokers’ 
Trading for which a trustee was appointed pursuant 
to the Securities Investor Protection Act of 1970. 


The Commission simultaneously issued an order 


accepting offers of settlement from Maietta and 
Neuberger, and finding that Maietta and Neuberger 
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had violated the provisions as alleged above. The 
Commission also barred Maietta from association 
with any broker, dealer, investment company, 
investment adviser, or municipal securities dealer 
(“the entities”); and suspended Neuberger from 
association with any such entity for a period of 180 
days and thereafter barred Neuberger from 
association with any such entity in a proprietary, 
executive, managerial, or supervisory capacity. 
Maietta and Neuberger consented to the above 
findings and sanctions without admitting or denying 
the allegations and findings, except that Maietta 
admitted that he had been convicted and enjoined, 
and Neuberger admitted that he had been enjoined. 


A hearing will be scheduled to determine whether 
the allegations against Mahoney are true, and what, 
if any, remedial action should be ordered by the 
Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17328/November 24, 1980 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 95/November 24, 1980 


Admin. Proc. File No. 3-5976 
In the Matter of 


ROBERT J. MAIETTA 
JOHN H. NEUBERGER 


FINDINGS AND ORDER IMPOSING 
REMEDIAL SANCTIONS 


In these administrative proceedings ordered 
pursuant to the Securities Exchange Act of 1934 
(Exchange Act) and the Securities Investor 
Protection Act of 1970 (SIPA), Robert J. Maietta 
(Maietta) and John H. Neuberger (Neuberger) have 
each submitted an Offer of Settlement which the 
Commission has determined to accept.! With regard 
to the allegations contained in Section II, Paragraphs 
A and B of the Order for Public Proceedings and the 
findings based thereon, Maietta and Neuberger, by 
their offers of settlement, admit such allegations and 
findings. Additionally, solely for the purpose of these 
proceedings and without admitting or denying the 
other allegations contained in the Order for Public 
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Proceedings or the other findings contained herein, 
Maietta and Neuberger have consented to the 
findings and sanctions set forth below.” 


On the basis of the Order for Public Proceedings and 
the Offers of Settlement submitted by Maietta and 
Neuberger, it is found that: 


A. In March 1978, the United States District Court for 
the Southern District of New York convicted Maietta 
of two counts of perjury stemming from testimony 
given before the Commission.? 


B. In April 1978, the United States District Court for 
the Southern District of New York permanently 
enjoined Maietta and Neuberger from further 
violations of the registration and antifraud provisions 
of the federal securities laws.* 


C. Maietta wilfully violated Section 17(a) of the 
Securities Act of 1933 (Securities Act) and Section 
19(b) of the Exchange Act and Rule 10b-5 
thereunder; Maietta wilfully aided and abetted 
violations of Section 7(c) of the Exchange Act and 
Regulation T promulgated thereunder by the Board 
of Governors of the Federal Reserve System; and 
Maietta was a controlling person of Brokers’ Trading, 
Inc. for which a trustee was appointed pursuant to 
the SIPA. 


D. Neuberger wilfully aided and abetted violations of 
Section 15(b) of the Exchange Act and Rule 15b3-1 
thereunder, and Neuberger failed reasonably to 
supervise persons under his supervision with a view 
toward preventing violations of Section 17(a) of the 
Securities Act and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder. 





‘The Order instituting proceedings was issued 
simultaneously with this order. In the Matter of 
Robert J. Maietta, et al. 


The findings herein are not binding on any other 
respondent named in these proceedings. 


3United States v. 
(S.D.N.Y.). 


Maietta, 78 CR 208 (LFM) 


‘Securities and Exchange Commission v. 
Dimensional Entertainment Corp., 77 C 5290 (CHT) 
(S.D.N.Y.). 


SEC DOCKET /693 





In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement submitted by Maietta and Neuberger. 
Accordingly, IT IS ORDERED that: 


A. Maietta be, and he hereby is, barred from 
association in any capacity with any broker, dealer, 
investment company, investment adviser or 
municipal securities dealer. 


B. Effective upon the opening of business on the 
second Monday following the date of this Order, 
Neuberger be, and he hereby is, suspended from 
any association with any broker, dealer, investment 
company, investment adviser, or municipal 
securities dealer for a period of 180 days, provided 
however, that he may continue to be employed by 
Noble Securities Company or its successor during 
such suspension period in a clerical or bookkeeping 
Capacity. Thereafter, Neuberger be, and hereby is, 
barred from association with any broker, dealer, 
investment company, investment adviser, or 
municipal securities dealer in any proprietary, 
executive, managerial or supervisory capacity. 


C. Upon the termination of the 180-day suspension 
in paragraph B above, Neuberger may become 


associated with a broker, dealer, investment 
company, investment adviser, or municipal 
securities dealer in other than a_ proprietary, 
executive, managerial, or supervisory capacity upon 
a showing in the form of an affidavit from his 
employer that he will be adequately supervised, as 
provided in his offer of settlement. 


By the Commission. 


George A. Fitszimmons 
Secretary 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 17329/November 24, 1980 


Admin. Proc. File No. 3-5975 
In the Matter of 
ROBERT J. MAIETTA, 


WILLIAM S. WRIGHT, JR., 
JOHN HENRY NEUBERGER, 
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JOEL E. MARCUS and 
JOHN RUSSEL POTTER 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS PURSUANT TO 
SECTIONS 15(b) AND 19(h) OF THE SECURITIES 
EXCHANGE ACT OF 1934 


The Commission deems it appropriate that public 
administrative proceedings be instituted with regard 
to Robert J. Maietta (“Maietta”), who was a control 
person of a broker-dealer which withdrew its 
registration with the Commission on April 15, 1978; 
John Henry Neuberger (“Neuberger”), who is 
employed by a broker-dealer regisered with the 
Commission; William S. Wright, Jr. (“Wright”), whois 
employed by a broker-dealer registered with the 
Commission; Joel E. Marcus (“Marcus”), who is 
employed by a broker-dealer registered with the 
Commission; and John Russel Potter (“Potter”), who 


is employed by a broker-dealer registered with the 
Commission. 


In anticipation of the institution of these 
proceedings, each of the Respondents has 
submitted offers of settlement which the 
Commission has determined to accept. By their 
offers of settlement, Respondents Maietta, Wright, 
Neuberger and Potter admit to findings by the 
Commission, set forth below, that they were enjoined 
from further violations of the registration and anti- 
fraud provisions of the federal securties laws by the 
United States District Court for the Southern District 
of New York and Respondent Maietta admits to a 
further finding, set forth below, that he pled guilty to 
two counts of perjury in sworn testimony before the 
Commission in the United States District Court for 
the Southern District of New York. Additionally, 
solely for the purpose of these proceedings and 
without admitting or denying the other findings 
herein, Respondents Maietta, Wright, Neuberger, 
Marcus and Potter consent to the entry of the 
findings and sanctions set forth below. 


I. 
Accordingly, it is ORDERED that administrative 


proceedings pursuant to Sections 15(b) and 19(h) of 
the Exchange Act be, and they hereby are, instituted. 
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On the basis of the Order for Proceedings and the 
Offers of Settlement, it is found that: 


A. Respondent Maietta 


1. wilfully violated and wilfully aided and abetted 
violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933 (“Securities Act’) and Section 
10(b) of the Securities Exchange Act of 1934 
(“Exchange Act”) and Rule 10b-5 thereunder in that, 
among other things, Maietta: 


a. participated in the sales of unregistered common 
stock of Dimensional Entertainment Corp. 
“Dimensional”) in the over-the-counter market; 


b. participated in the manipulation of the over-the- 
counter market in Dimensional common stock; 


c. solicited private purchases of unregistered 
Dimensional common stock on behalf of a control 
person of Dimensional; 


d. sold unregistered Dimensional common stock on 
behalf of a Dimensional control person through 
nominee accounts at the broker-dealer at which he 
was employed; and 


e. made material misrepresentations and omitted to 
state material facts concerning the operation and 
financial status of Dimensional in connection with 
the purchase and sales of Dimensional common 
stock; 


2. pled guilty on March 28, 1978 to two counts of 
perjury in testimony before the Commission and was 
enjoined from further violations of Sections 5(a), 
5(c) and 17(a) of the Securities Act and Section 
10(b) of the Exchange Act and Rules 10b-5 and 10b- 
6 promulgated thereunder, pursuant to a consent 
judgment entered in the United States District Court 
for the Southern District of New York on April 28, 
1978, in SEC v. Dimensional Entertainment Corp., et 
al., 77 Civ. 5290 (S.D.N.Y.). 


B. Respondent Neuberger 


1. wilfully violated and wilfully aided and abetted 
violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act, Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder, wilfully aided and 
abetted violations of Section 15(c) of the Exchange 
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Act and Rule 15c2-11 thereunder, and failed 
reasonably to supervise persons who were subject to 
his supervision with a view to preventing violations 
by said persons pursuant to Section 15(b)(4)(E) of 
the Exchange Act, in that, among other things, 
Neuberger: 


a. failed reasonably to supervise Respondents 
Maietta and Wright who were subject to his 
supervision with a view toward preventing certain of 
the violations reflected in sections A and C herein 
and which were committed by such persons; 


b. solicited a private purchase of unregistered 
Dimensional common stock on behalf of a control 
person of Dimensional; and 


c. engaged ina scheme to conceal the true identity of 
the seller of Dimensional common stock in 
furtherance of a manipulation of the market in that 
security; 


2. was enjoined from further violations of Sections 
5(a), 5(c) and 17(a) of the Securities Act, Section 
10(b) of the Exchange Act and Rule 10b-5 
promulgated thereunder, and Section 15(c) of the 
Exchange Act and Rule 15c2-11 promulgated 
thereunder, pursuant to a consent judgment entered 
in the United States District Court for the Southern 
District of New York on April 27, 1978, in SEC v. 
Dimensional Entertainment Corp., et al., 77 Civ. 
5290 (S.D.N.Y.). 


C. Respondent Wright 


1. wilfully violated and wilfully aided and abetted 
violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act, Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder in that, among other 
things, Wright: 


a. solicited the purchase of unregistered 
Dimensional stock on behalf of a control person of 
Dimensional; 


b. utilized a nominee account to sell unregistered 
Dimensional common stock purchased from a 
control person of Dimensional; 

c. made material misrepresentations and omitted to 
state material facts in connection with the purchase 
and sale of Dimensional common stock; and 


d. solicited customers for the purchase of his 
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personal Dimensional common _ stock without 
disclosing that he was selling his personal stock; 


2. was enjoined from further violations of Sections 
5(a), 5(c) and 17(a) of the Securities Act, Section 
10(b) of the Exchange Act and Rule 10b-5 
promulgated thereunder, pursuant to a consent 
judgment entered in the United States District Court 
for the Southern District of New York on April 27, 
1978, in SEC v. Dimensional Entertainment Corp., et 
al., 77 Civ. 5290 (S.D.N.Y.). 


D. Respondent Marcus 


1. wilfully violated and wilfully aided and abetted 
violations of Section 17(a) of the Securities Act, 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder in that, among other things, Marcus: 


a. accepted payments on a monthly basis from a 
control person of Dimensional in exchange for his 
causing the broker-dealer with which he was 
employed to appear as a market maker in 
Dimensional common stock; and 


b. failed to disclose this practice to the public. 


E. Respondent Potter 


1. wilfully violated and wilfully aided and abetted 
violations of Sections 5(a), 5(c) and 17(c) of the 
Securities Act, Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder in that, among other 
things, Potter: 


a. participated in the sale of unregistered common 
stock of Dimensional by selling, in his own name, 
such securities, which were provided to him by a 
control person of Dimensional, on behalf of that 
control person; 


b. received approximately 15% of the proceeds of 
the sale of the Dimensional securities described in 
subparagraph (a) above; and 


c. failed to disclose to the public his activities as 
described above; 


2. was enjoined from further violations of Sections 
5(a), 5(c) and 17(a) of the Securities Act and Section 
10(b) of the Exchange Act and Rule 10b-5 
promulgated thereunder, pursuant to a consent 
judgment entered in the United States District Court 
for the Southern District of New York on February 15, 
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1978, in SEC v. Dimensional Entertainment Corp., et 
al., 77 Civ. 5290 (S.D.N.Y.). 


IV. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement submitted by Respondents Maietta, 
Wright, Neuberger, Marcus and Potter, respectively. 


Accordingly, IT IS ORDERED that: 


1. Respondent Maietta be, and hereby is, barred 
from association in any capacity with any broker, 
dealer, investment company, investment adviser or 
municipal securities dealer; 


2. Respondent Neuberger be, and hereby is, 
suspended from association with any broker or 
dealer, investment company, investment adviser or 
municipal securities dealer for a period of 180 days, 
provided however, that he may continue to be 
employed by Noble Securities, Inc. or its successor 
during such suspension period in a clerical or 
bookkeeping capacity. Thereafter, Respondent 
Neuberger be, and hereby is, barred from 
association with any broker, dealer, investment 
company, investement adviser or municipal 
securities dealer in any proprietary, executive, 
managerial or supervisory capacity. 


3. Respondent Wright be, and hereby is, suspended 
from association in any capacity with any broker or 
dealer, investment company, investment adviser or 
municipal securities dealer for a period of 30 days. 
Thereafter, Respondent Wright be, and hereby is, 
barred from association with any broker, dealer, 
investment company, investment adviser or 
municipal securities dealer in any proprietary, 
executive, managerial or supervisory capacity. 


4. Respondent Marcus be, and hereby is, suspended 
from association with any broker, dealer, investment 
company investment adviser, or municipal 
securities dealer in any capacity for a period of 14 
days. 


5. Respondent Potter be, and hereby is, suspended 
from association with any broker, dealer, investment 
company, investment adviser or municipal 
securities dealer in any proprietary, executive, 
managerial or supervisory capacity, provided 
however, that Potter may apply to the Commission 
for association in such capacity after the expiration 
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of one year from the date of this Order. 


6. The suspension periods applicable to 
Respondents Neuberger, Wright, Potter and Marcus 
are to commence on the opening of business on the 
second Monday following the date of this Order. The 
bar order applicable to Respondent Maietta is to 
commence on the date of this Order. 


7. Upon completion of their respective suspension 
periods, Respondents Neuberger, Wright, Marcus, 
and Potter shall provide the New York Regional 
Office of the Commission with affidavits indicating 
their compliance with their respective suspensions. 
Further, before Respondents Neuberger, Wright, 
Marcus and Potter can resume the activities from 
which they are hereby suspended, they shall cause 
their respective employers to provide the New York 
Regional Office of the Commission with an affidavit 
attesting to the proper supervision of said 
Respondents in their employment. 


By the Commission. 


George A. Fitszimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17330/November 24, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC STOCK EXCHANGE, INC. 


File No. SR-PSE-80-21 


The Pacific Stock Exchange, Incorporated (“PSE”) 
submitted on November 17, 1980, a proposed rule 
change under Rule 19b-4 to require that each PSE 
specialist have a registered specialist assistant 
(“RSA”) with full authority to transact business on 
behalf of the specialist, in order to provide enhanced 
coverage of every specialist post.' 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
November 24, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
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concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PSE-80-21. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitszimmons 
Secretary 





SECURITIES EXCHAGE ACT OF 1934 
Release No. 17331/November 24, 1980 


In the Matter of 

LIFE ASSURANCE COMPANY OF PENNSYLVANIA 
File No. 81-639 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 16, 1980 to request a hearing on an 
application by Combined Insurance Company of 
American (the “Applicant”), pursuant to Section 
12(h) of the Securities Exchange Act of 1934 (the 
“1934 Act’), for an order exempting it from the 





'The use of RSAs would apply only on the PSE’s 
equity floor which has a specialist system, and not on 
the PSE’s options floor, which has a completing 
market maker system. 
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provisions of Sections 13 and 15(d) of that Act. The 
Applicant, a wholly owned subsidiary of Combined 
International Corporation, has outstanding 
$8,776,000 aggregate principal amount of 4%4% 
Subordinated Debentures Due 1998 exchangeable 
for common stock of American International Group, 
Inc. which is held by approximately 108 holders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17332/November 24, 1980 


In the Matter of 

LAS VEGAS BANCORPORATION 

File No.: 81-645 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 16, 1980, to request a hearing on an 
application of Las Vegas Bancorporation, (the 
“Applicant”’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 for an order 
exempting the Applicant from the periodic reporting 
requirements under Secion 13 of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17333/November 24, 1980 


In the Matter of 
WOOD COUNTY TELEPHONE COMPANY 


File No. 81-640 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 16, 1980 to request a hearing on an 
application by Wood County Telephone Company 
(“Applicant”) for an order exempting Applicant from 
the registration provisions of Section 12(g) of the 
Securities Exchange Act of 1934. 


Applicant furnishes telephone service to four 


counties in central Wisconsin and is regulated as a 
public utility by the Wisconsin Public Service 
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Commission. All of Applicant’s stockholders are 
Wisconsin residents, and there is no trading market 
for its securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17334/November 24, 1980 


In the Matter of 


GLENDALE FEDERAL SAVINGS AND LOAN 
ASSOCIATION, AS ORIGINATOR AND SERVICER 


File No. 81-637 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
December 16, 1980, to request a hearing on an 
application of Glendale Federal Savings and Loan 
Association, as Originator and Servicer, (the 
“Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 for an order 
exempting the Applicant from certain reporting 
requirements under Section 13 of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17335/November 25, 1980 


Admin. Proc. File No. 3-5877 
In the Matter of 


FRANK J. GUIFFRIDA 
UNITED MONETARY SERVICES, INC. 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these administrative proceedings ordered 
pursuant to Sections 15(b) and 19(h) of the 
Securities Exchange Act of 1934 (“Exchange 
Act”)! respondents Frank J. Guiffrida (“Giuffrida”) 
and United Monetary Services (“UMS”) have 





‘In the Matter of Verrilli, Altschuler, Schwartz, Inc., et 
al., Administrative Proceeding File No. 3-5877 
(February 13, 1980). 
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submitted Offers of Settlement which the 
Commission has determined to accept. Solely forthe 
purpose of these proceedings and without admitting 
or denying the allegations contained in the Order for 
Public Proceedings, Guiffrida and UMS have 
consented to the findings of willful violations and 
sanctions set forth below. 


On the basis of the Order for Public Proceedings and 
the Offers of Settlement, it is found that: 


A. Giuffrida willfully violated and willfully aided and 
abetted violations of Sections 5(b) and 5(c) of the 
Securities Act of 1933 (“Securities Act”) and willfully 
aided and abetted violations of Section 15(a) of the 
Exchange Act; and 


B. UMS willfully violated and willfully aided and 
abetted violations of Sections 5(a) and 5(c) of the 
Securities Act and Section 15(a) of teh Exchange Act 
and failed reasonably to supervise persons who were 
subject to its supervision with a view to preventing 
such violations pursuant to Section 15(b)(4)(E) of 
the Exchange Act; 


in connection with the offer and sale of the securities 
of ATVA Enterprises, Inc., as alleged in the Order for 
Public Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement submitted by Giuffrida and UMS, 
respectively. 


Accordingly, IT IS ORDERED that effective as of the 
second Monday following the date of this Order: 


A. Giuffrida is suspended for a period of three 
months from offering to sell or selling any securities 
the sale of which was not previously registered 
pursuant to the Securities Act or which have not 
been previously resold in reliance upon the 
exemption provided in Section 4(1) of the Securities 
Act (“unregistered securities”), or acting as an 
offeree representative, investment adviser, broker or 
dealer in connection with any offering of such 
unregistered securities, provided that Guiffrida may 
engage in such activities in connection with the offer 





The findings contained in this Order shall not be 
binding upon other respondents in this proceeding. 
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to sell or sale of unregistered securities pursuant to 
Rule 147 promuigated under the Securities Act. 


B. UMS is suspended for a period of three months 
from offering to sell or selling any securities the sale 
of which was not previously registered pursuant to 
the Securities Act or which have not been previously 
resold in reliance upon the exemption provided in 
Section 4(1) of the Securities Act (“unregistered 
securities’), or acting as an offeree representative, 
investment adviser broker or dealer in connection 
with any offering of such unregistered securities, 
provided that UMS may engage in such activities in 
connection with an offering of unregistered 
securities pursuant to Rule 147 promulgated under 
the Securities Act. 


IT IS FURTHER ORDERED that Giuffrida and UMS 
comply with the undertakings enumerated in their 
respective Offers of Settlement. 


By the Commission. 


George A. Fitszimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17336/November 25, 1980 


A notice has been issued giving interested persons 
until December 15, 1980 to comment on the 
application of the Pacific Stock Exchange for 
unlisted trading privileges in the common stock ($1 
par value) of CSX CORPORATION which is listed and 
registered on one or more other national securities 
exchanges and is reported in the consolidated 
transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17337/November 25, 1980 


A notice has been issued giving interested persons 
until December 15, 1980 to comment on the 
application of the Midwest Stock Exchange for 
unlisted trading privileges in the common stock ($1 
par value) of GENRAD INCORPORATED which is 
listed and registered on one or more other national 
securities exchanges and is reported in the 
consolidated transaction reporting system. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17338/November 25, 1980 


An order has been issued granting the application of 
the American Stock Exchange to strike the call 
option contracts of SIMPLICITY PATTERN CO., INC. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17339/November 25, 1980 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


(File No. SR-NSCC-80-33) 


National Securities Clearing Corporation (“NSCC”) 
submitted on November 7, 1980, a proposed rule 
change pursuant to Rule 19b-4 under the Securities 
Exchange Act that changes the bond trade recording 
fee, currently based on the par value of trades, to 
$.24 per side. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
December 1, 1980. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-80-33. 


Copies of the submission, with accompanying 


exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
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1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitszimmons 
Secretary 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 17340/November 25, 1980 


In the Matter of 


PETITION OF NATIONAL SECURITIES CLEARING 
CORPORATION FOR REVIEW OF DELEGATED 
DECISION BY ETHICS COUNSEL 


ORDER DENYING MOTION TO DISQUALIFY 
ANTHONY C.J. NULAND 


National Securities Clearing Corporation (‘“‘NSCC”) 
has moved to disqualify Anthony C.J. Nuland from 
representing Bradford Securities Processing 
Services, Inc. and Bradford National Corporation 
(“Bradford”) in connection with certain pending rule 
filings (SR-NSCC- 78-2, SR-BSPS-77-5, SR-BSPS-80- 
3), on the ground that these filings are the same 
matter as that for which Mr. Nuland had substantial 
responsibility while on the staff of the Commission. ! 
The Commission’s Ethics Counsel, pursuant to 
delegated authority, concluded that these rule 
filings are not the same matter and that, therefore, 
NSCC had failed to present any basis under the 
Commission’s Conduct Regulations for 
disquaiification of Mr. Nuland. NSCC has brought 
this petition for review of the Ethics Counsel’s 
decision. For the reasons set forth below, we affirm 
that decision. 


In asking the Commission to reverse the Ethics 
Counsel’s decision, NSCC raises only two 
arguments. First, it contends that the Ethics Counsel 





‘See In the Matter of Application of National 
Securities Clearing Corporation for Registration as a 
Clearing Agency, Securities Exchange Act Release 
No. 13163 (Jan. 13, 1977), 11 SEC Docket 1448 
(Jan. 25, 1977). See also Bradford National Corp. v. 
Securities and Exchange Commission, 590 F.2d 
1085 (D.C. Cir. 1978). 
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ignored evidence of Mr. Nuland’s prior official 
involvement with issues presented by Bradford in 
the instant proceedings. In our view, if the extent of 
Mr. Nuland’s responsibility at the Commission were 
in dispute, this criticism of the Ethics Counsel’s 
decision would be understandable. However, it is 
undisputed, and the Ethics Counsel so found, that 
Mr. Nuland had “substantial” responsibility for the 
prior proceeding, the degree of involvement which 
triggers the prohibition on later private 
representation in the same matter. Furthermore, the 
Ethics Counsel did not ignore, as NSCC contends, 
the presence of the interface issue in both 
proceedings, but specifically considered and 
rejected it as a controlling factor (see Decision, pp. 
12-13). The Ethics Counsel also recognized that the 
earlier proceedings were broader in scope than just 
the registration issue, but concluded that, to the 
extent broad policy standards were set, these were 
“quasi-legislative determinations as to which no 
future disqualification would attach” (id. at 10). 
NSCC’s first contention of error is unfounded. 


Second, NSCC urges that the Ethics Counsel erred in 
stating and applying the legal standard for 
determining whether the former and present 
proceedings involve the same matter. The term 
“matter” is defined in the Commission’s Conduct 
Regulation as “a discrete and isolatable transaction 
or set of transactions between identifiable parties.” 
17 CFR 200. 735-8(a)(1). In determining whether the 
former and current proceedings are the same 
matter, the Ethics Counsel properly followed the 
directive of the Office of Personnal Management. 


“In determining whether two particular matters are 
the same, the agency should consider the extent to 
which the matters involve the same basic facts, 
related issues, the same or related parties, time 
elapsed, the same confidential information, and the 
continuing existence of an important Federal 
interest.” 5 CFR 737.5(c)(4). 


In addition to these factors, the Ethics Counsel 
focused on the purposes of the two proceedings. 
NSCC specifically challenges this consideration of 
purpose. But, the Ethics Counsel’s contrasting of the 
purposes served to emphasize that the proceedings 
involve some fundamental differences in facts and 
issues despite surface similarities. Indeed, this 
“purpose” analysis recently has been judicially 
endorsed in the context of a disqualification motion 
concerning a former government lawyer. See State 
of Mississippi v. United States Civil Action No. 79- 
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3469 (D. D.C. Sept. 29, 1980) (three judge district 
court). notice of appeal filed (Oct. 28, 1980). This 
contention of NSCC is similarly without merit. 


The motion of NSCC to disqualify Mr. Nuland from 
representing Bradford in certain pending rule 
findings is denied for the reasons set forth above and 
in the decision of the Ethics Counsel attached hereto 
as appendix A. 


By the Commission. 


George A. Fitszimmons 
Secretary 





UNITED STATES OF AMERICAN SECURITIES AND 
EXCHANGE COMMISSION 


In the Matter of 


THE APPLICATION OF NATIONAL SECURITIES 
CLEARING CORPORATION FOR APPROVAL OF 
RULE FILING SR-NCSS-78-2 


SR-NSCC-78-2 
In the Matter of 


THE APPLICATION OF BRADFORD SECURITIES 
PROCESSING SERVICES, INC. FOR APPROVAL OF 
FILINGS SR-BSPS-77-5 AND SR-BSPS-80-3 


SR-BSPS-77-5 
SR-BSPS-89-3 


DECISION DENYING REQUEST OF NATIONAL 
SECURITIES CLEARING CORPORATION TO 
DISQUALIFY ANTHONY C.J. NULAND AS COUNSEL 
FOR BRADFORD SECURITIES PROCESSING 
SERVICES, INC. AND BRADFORD NATIONAL 
CORPORATION 


Dated: August 7, 1980 


APPENDIX A 


On June 5, 1980, National Securities Clearing 
Corporation (‘‘NSCC’’), submitted to the 
Commissioners a motion to disqualify Anthony C.J. 
Nuland as counsel for Bradford Securities 
Processing Services, Inc. and Bradford National 
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Corporation (“Bradford”), in connection with three 
pending rule filings.' Mr. Nuland was from 1975 to 
1977 an Assistant and later Associate Director of the 
Commission’s Division of Market Regulation. In 
these capacities, Mr. Nuland had substantial staff 
responsibility for recommendations to the 
Commission In the Matter of the National Securities 
Clearing Corporation for Registration as a Clearing 
Agency, Securities Exchange Act Release No. 13163 
(January 13, 1977), 11 SEC Docket 1448 (Jan. 25, 
1977), and subsequently participated in the 
litigation commenced by Bradford against the 
Commission which was predicated on the 
Commission’s decision in that matter.” 


The claim NSCC makes is that Mr. Nuland, because 
of his participation in the Commission’s decision on 
NSCC’s application to register as a clearing agency, 
is disqualified pursuant to Rule 8° of the 
Commission’s conduct Regulation and Disciplinary 
Rule 9-101(B) of the American Bar Association’s 
Code of Professional Responsibility* from 
participation as counsel to Bradford in the presently 
pending applications of both NSCC and Bradford. 


Disqualification of former government employees 
from private employment is, in most cases, 
applicable only to particular matters involving a 
specific party or parties® and depends on the former 
employee’s degree of responsiblity for a particular 
matter. It is undisputed that Mr. Nuland had 
substantial responsibility for the formulation of the 
staff position and recommendations to the 
Commission concerning the NSCC registration 
application. In view of that fact, if that decision 
involved a “matter” for conflict of interest purposes, 
Rule 8(a)(1) of the Commission’s Conduct 
Regulation, 17 CFR 200.735(8)(a)(1), permanently 
bars him from representing anyone in connection 
with that “matter”. 


Therefore, the central question is whether the 
Commission proceeding in 1977, concerning 
registration of NSCC, and the currently pending 
applications are “matters” for conflict of interest 
purposes and further, if they are such “matters”, 
whether they are the same “matter.” 


For the purpose of the Commission’s Conduct 
Regulation, a “matter” is defined as “a discrete and 
isolatable transaction or set of transactions between 
identifiable parties.” The definition is intended to 
underscore the distinction between work on 
particular matters to which future disqualification 
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attaches and work on agency rules of general 
applicability, procedures or legislation which does 
not disqualify a person with respect to future 
representations.® 


The principal evil, which future disqualification is 
intended to remedy, is “switching sides” by a former 
government employee with respect to a “matter” for 
which he or she had significant responsibility while 





'Two filings have been made by Bradford, SR-BSPS- 
77-5 and SR-BSPS-80-3, and one filing was made by 
MSCC, SR-NSCC- 78-2. 


?Bradford National Clearing Corporation, et al v. 
Securities and Exchange Commission, 590 F.2d 
1085 (D.C. Cir. 1978) 


The rule which deals with post-employment 
restrictions is Rule 8. NSCC’s motion refers to Rule 6. 
The applicable rule was Rule 6 until the Commission 
amended its Conduct Regulation, revising, in the 
process, the numbering system for the individual 
rules. 45 Fed. Reg. 36063 (May 29, 1980). 


“We need not consider separately a possible 
violation of Disciplinary Rule 9-101(B) since its 
prohibition has been incorporated into Rule 8 of the 
Commission’s Conduct Regulation. 


5An exception is 18 U.S.C. 207(c) which is intended 
to provide for a “cooling off” period after government 
service and is a one-year bar against high level 
government employees making any appearances 
before their former agencies ina representative 
capacity. Mr. Nuland, having left government 
service before the adoption of that provision was 
never subject to its restriciton. 


6This distinction has been consistently noted since 
the adoption of the federal conflict of interest law on 


which the Commission rule is based. See 
Memorandum of Attorney General Regarding 
Conflict of Interest Provisions of Public Law 87-849, 
28 Fed. Reg. 985f (Feb. 1, 1963). It has also been 
incorporated in the definition of “Matter” in Formal 
Opinion 342 of the American Bar Association 
Committee on Ethics and Professional 
Responsibility, 62 ABA J 517, 522 (1975) (“Opinion 
342’’), which concerned imputation of 
disqualification to partners and associates of 
personally disqualified attorneys. It is, in fact, the 
ABA's definition which the Commission has 
incorporated into Rule 8(a)(1). 
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in government service. Allowing such “switching of 
sides” would raise the serious concern that 
confidential information previously gained might be 
utilized in a subsequent proceeding, and that the 
government lawyer might handle assignments, 
while in government service, in a way which would 
encourage his or her own future employment with 
regard to the same matter.’ Also to be considered, 
though of less significance, is the desire to avoid 
even the appearance of impropriety.* However, 
rulemaking of general applicability is not the kind of 
proceeding to which disqualification normally 
attaches because the question of switching sides 
does not usually arise.? Moreover, such generalized 
rulemaking is usually conducted in public 
proceeedings, eliminating the possibility of 
disclosure of confidential information. 


Bradford’s initial contention is that the 1977 
proceeding is essentially rulemaking and therefore 
not a “matter” as to which disqualification applies. '° 
But, a determination as to whether the proceedings 
here involved are “matters” requiring future 
disqualification, and if so, whether they are the same 
“matters,” is one which can only be made with 
reference to the specific proceedings involved. 


The NSCC Registration Decision (“The 1977 
Proceedings”) 


In the 1975 Amendments to the Securities Exchange 
Act of 1934'! (the “Act”) Congress granted to the 
Commission broad authority over clearing agencies 
and transfer agents, including the authority to 
approve or deny each application for registration as 
a registered clearing agency pursuant to Section 
17A of the Act, 15 U.S.C. 78q-1(1975), and Rule 
17Ab2-1 thereunder, 17 CFR 240.17Ab2-1. 
Pursuant to Section 17A of the Act, the Commission 
was directed to use authority granted to it to 
“facilitate the establishment of a national system for 
the prompt and accurate clearance of transactions 
in securities.” !? 


While the Commission had been granted broad 
powers over clearance and settlement functions, 
Congress had provided some focus for exercising 
these responsibilities including outlining specific 
determinations which the Commission was required 
to make before approving an application for 
registration as a clearing agency. Included among 
these, were determinations as to the effect the 
approval or denial of the registration would have on 
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the public interest, the protection of investors, the 
safeguarding of funds and securities and the 





7See Opinion 343 supra at 521; Opinion 889 of the 
Committee on Professional and Judicial Ethics of the 
Bar of the City of New York, 31 The Record 552, 555 
(1976) (“Opinion 889). See also, Release of the 
Office of Government Ethics promulgating rules 
concerning Post Employment Conflict of Interest, 45 
Fed. Reg. 7402, 7408 (Feb. 1, 1980). 


8Opinion 342 supra at 520. 


We recognize that Mr. Nuland’s representation of 
Bradford might be a situation as to which reasonable 
minds might differ with respect to the appearance of 
impropriety. 


However, in addressing the question of 
disqualification the prophylactic line which has 
been drawn rests on the concept of “matter” and 
relationship to a “matter,” not on the subjective 
“appearance of impropriety.” While “appearance” is 
a factor to be considered in the totality of the 
situation it cannot be the principal basis for a 
decision. See Armstrong v. McAlpin, No. 79-7042 
(2d Cir. June 20, 1980) (en banc), slip opinion at 23. 


It should be noted that previous to undertaking 
representation of Bradford Mr. Nuland consulted 
with members of the staff of the Office of General 
Counsel and the Division of Market Regulation, who 
orally informed him that he could undertake the 
representation without violating the Commission’s 
rules. 


23While the question of “switching sides” does not 
usually arise in the context of a rulemaking 
proceeding of general applicability, it does arise, 
however, in the narrow situation where a former 
government attorney attacks the legitimacy of a rule 
he or she was responsible for promulgating while in 
government service. In such an instance the former 
government attorney would indeed be considered to 
be “switching sides” and would be barred from 
participating in such an attack. See Opinion 889 
supra at 558. 


!0Memorandum in Opposition to Motion to Disqualify 
Counsel, pp. 15-22 (June 30, 1980). 


"Pub. L. No. 94-29. 


'’2Section 17A(a)(2), 15 U.S.C. 78q-1(a)(2) (1975). 
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maintenance of fair competition.!* 


On March 29, 1976, the Commission gave notice of 
the filing of NSCC’s application for registration as a 
clearing agency.'* The application contemplated the 
formation of NSCC by consolidation of the American 
Stock Exchange Clearing Corporation (“ASECC”), 
the National Clearing Corporation (“NCC”) and the 
Stock Clearing Corporation (“SCC”), and the 
incorporation in NSCC of the clearing and settlement 
functions performed by each of those entities for 
members of their respective parent organizations— 
the American Stock Exchange, the New York Stock 
Exchange and the National Association of Securities 
Dealers. 


The application for registration of an entity which 
would consolidate three large existing clearance and 
settlement operations, provided a focus for the 
Commission’s consideration of the characteristics 
and structure of the prospective national clearance 
and settlement system,'° as well as, the role an entity 
such as NSCC might play in the overall plan. 
Therefore, before reaching a decision with respect to 
NSCC’s application, the Commission considered 
written comments and held oral proceedings to 
explore the many issues involved. 


On January 13, 1977, the Commission issued its 
order granting NSCC temporary registration as a 
clearing agency. Because the Commission had 
considered a number of broad policy issues in 
reaching a decision, its order was a comprehensive 
statement of its resolution of legislative-type facts 
relevant to the decision. Therefore, the order set out 
the circumstances leading to the adoption of the 
1975 Amendments to the Act, as well as, the 
Commission’s view of the scope and characteristics 
of a national clearing and settlement system. With 
that as a preface, the Commission specifically 
considered NSCC’s application and its effect on the 
prospective national clearance system. The 
Commission concluded that granting NSCC’s 
application would accelerate the formation of a 
national system, but because the Commission was 
concerned with the effect on competition in the 
securities clearing industry which the formation of 
NSCC might have,'® the Commission imposed four 
conditions on NSCC’s registration—the free 
interface condition, the remote comparison 
condition, the OTC comparison condition and the 
common branch facility condition. 


During the course of the Commission’s 
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consideration of NSCC’s application, Bradford 
submitted written comments to the Commission 
after the publication of the Commission’s release 
detailing proposed conditions for approval and a 
request for comments.!’ Bradford played no further 
part in the Commission’s proceeding, but 
subsequently sought review in the United States 
Court of Appeals of the Commission’s order granting 
NSCC temporary registration. 


(SR-BSPS-77-5; SR-BSPS-80-3; SR-NSCC- 78-2) 
(“The Current Proceedings”). 


Bradford is a registered clearing agency. Its 
principal business is the physical receipt and 
delivery of municipal securities and government 
guaranteed securities. It also offers a financing 
service for transactions processed through its 
facilities, but it currently does not offer automated 
comparison and clearance services. 


In October 1977, Bradford filed,'® for Commission 
13/d. 





4Securities Exchange Act Release No. 12274 
(March 29, 1974), 9 SEC Docket 305 (Apr. 13, 
1976). 


‘8Qn December 1, 1975, previous to the filing of 
NSCC’s application, the Commission had granted 
temporary registration to 13 individual clearing 
agencies including ASECC, NCC and SCC. However, 
the registration of individual clearing agencies did 
not raise the same issues, particularly the issue of 
competition among registered entities. 


16Competition was a factor which the Commission 
was required to consider in review applications for 
registrations. See Sec. 17A(a)(2), 15 U.S.C. 78q- 
1(a)(2) and Sec. 17A(b)(3)(1), 15 U.S.C. 78q- 
1(b)(3)(1). 


“Securities Exchange Act Release No. 12954 (Nov. 
3, 1976), 10 SEC Docket 851 (Nov. 16, 1979). 


'8The papers relating to this proposal (SR-BSPS-77- 
5) were originally submitted to the Commission on 
August 29, 1977, however, because no schedule of 
actual charges was included, a request for’ such 
schedule was made. The schedule was submitted on 
October 19, 1977. Since it is Commission practice to 
consider the date of filing to be the date a completed 
filing is made, Bradford’s submission was 
considered filed on October 19, 1977. 
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approval, a proposed rule change which would 
authorize it to establish an automated trade 
comparison and reporting system for transactions in 
all securities. Subsequently, on February 2, 1978, 
Bradford submitted SR-BSPS-78-1, seeking 
authority to establish a pilot program for a trade 
comparison and reporting system limited to 
transactions in municipal securities. On February 
25, 1980, Bradford amended its October 1977 filing, 
by withdrawing the trade comparison and reporting 
system initially proposed and substituting for it an 
operationally different system, which was limited to 
transactions in municipal and government 
securities. Bradford also withdrew its February 1978 
filing proposing a pilot trade comparison and 
reporting program, and filed another proposed rule 
change that would authorize it to establish a balance 
order system for transactions in municipal and 
government securities. 


On February 2, 1978, NSCC filed a proposed rule 
change which would authorize it to include 
municipal securities among the securities eligible 
for automated processing at NSCC. Currently 
NSCC’s automated operations are limited to 
processing transactions in equity and corporate 
debt securities. While NSCC now provides physical 
delivery services that participants can use to deliver 
municipal securities, it provides no automated 
processing for such securities. The effect of NSCC’s 
rule proposal would be to permit it, for the first time, 
to process municipal securities transactions in an 
automated environment. 


After the filing of NSCC’s proposed rule change, 


Bradford submitted several letters to the 
Commission expressing its concern that NSCC’s 
proposal to expand its services to municipal 
securities was intended to enhance NSCC’s 
monopoly position and eliminate competition. In a 
subsequent letter Bradford suggested that, if 
NSCC’s proposal is to be approved, it should be 
conditioned on the establishment of a free interface 
with Bradford. Mr. Nuland was retained by Bradford 
in February 1980, after the submission of these 
letters to the Commission, and has, since then, 
worked on Bradford’s own proposals and its coments 
on NSCC’s proposals. 


The proceedings involved in this matter are unique, 
being neither strictly rulemaking nor adjudication. 
Therefore, although the process by which decisions 
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in both the 1977 proceeding and in the current 
proceeding are reached involve notice and 
comment—a procedure normally associated with 
rulemaking, the Commission’s decisions are in the 
form of “orders” which generally result from 
adjudications. The procedure is a hybrid i.e., an 
informal adjudication. As such, the orders, though 
made after the application of rulemaking type 
proceedings, apply to a specific party and not to the 
entire industry. 


In the 1977 proceeding, the question at issue was 
whether NSCC should be permitted to register as a 
clearing agency. Since the Commission's 
proceeding involved a determination with respect to 
this specific entity, the proceeding must be 
considered a “matter” requiring subsequent 
disqualification in appropriate cases.'? In a like 
manner, the current proceedings will involve 
specific determinations with respect to both NSCC 
and Bradford and must be considered “matters” for 
disqualification purposes. Therefore, although the 
notice and comment procedure utilized in these 
informal proceedings closely resemble the 
procedures inherent in rulemaking, these informal 
adjudicatory proceedings, resulting as they do in 
orders directed at specific parties, must be deemed 
“matters” for purposes of disqualification.”° 


In reviewing the 1977 proceeding, however, it is 
evident that the Commission did more at that time 
than determine the question of NSCC’s registration. 
In its order, it laid the basic groundwork for the 
establishment of a national clearing and settlement 
system. To the extent, therefore, that the 
Commission adopted broad policy standards 
applicable to the formation of a national clearance 





‘The evil of “switching sides” would indeed be 
present if a Commission employee with 
responsibility for the matter subsequently 
attempted to represent NSCC in proceedings which 
attempts to overturn or modify the Commission’s 
decision regarding NSCC’s registration. 


20See Brown et al. v. D.C. Board of Zoning 
Adjustment, No. 13620 (D.C. Ct. App. Mar. 31, 
1980). (In determining whether two zoning 
proceedings are the same “matter,” “a formal 
distinction between rulemaking and adjudication 
should not automatically rule out the possibility that 
the two proceedings concern the same matter when 
both proceedings determine rights in the same 
property.” Slip Opinion at 14). 
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system, these involved the resolution of legislative- 
type facts and broad policy issues, and resulted in 
quasi-legislative determinations as to which no 
future disqualification would attach. But, the 
Commission's specific determination with respect to 
the registration of NSCC, is a sufficiently discrete 
and insolatable determination to require future 
disqualification to attach. Therefore, because Mr. 
Nuland had substantial responsibility for the 
proceeding involving NSCC, he is permanently 
disqualified from participating in any future 
“matter” in which that registration decision is an 
issue.?! 


Since we have determined that both the 1977 
proceeding and the current proceeding are 
“matters” for disqualification purposes, the question 
now to be resolved is whether the proceedings 
involve the same “matter.” The factors generally 
considered in making such determinations are 
whether the “matters” involve the same basic facts, 
related issues, the same or related parties, and the 
same confidential information and the length of time 
between the proceedings.” 


While determinations based on the foregoing factors 
may be appropriate in the context of a private suit or 
government enforcement action, such factors have 
less applicability in the context of the proceedings 
under consideration here which involve the exercise 
of legislative-type authority. And, just as the formal 
distinction between rulemaking and adjudication 
cannot be woodenly adhered to in determining what 
is a “matter,” blindly adhering to standards 
inappropriate for determining whether “matters” are 
the same and consequently require disqualification, 
would be in error. 


Because the Commission is required by statute to 
make certain specific determinations with regard to 
clearing agency rulemaking, it is likely that all such 
proceedings will involve the same issues. Moreover, 
since there is only a small universe of registered 
clearing agencies, and NSCC and Bradford are 
competitors, it is likely that in all rulemaking 
proceedings involving clearing agencies, there will 
be comments from all industry participants, and, in 
those proceedings filed either by NSCC or Bradford, 
it is likely that the other will be a participant, certainly 
to the extent of making comments. In addition, the 
question of confidential information as a standard 
for disqualification is not likely to arise in 
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proceedings such as these, since they are public 
proceedings with a public record maintained. 


The single important factor remaining of those 
generally considered appropriate for determining 
disqualification is “the same basic facts.” In the 
context of a proceeding like those under 
consideration, even that, is not an appropriate 
standard. The facts generally referred to in making 
determinations with respect to disqualification are 
adjudicative-type facts, i.e., facts upon which a 
decision is to be made with respect to liabilities 
under existing laws.*? The facts at issue in these 
proceedings are, rather, legislative in nature, looking 
to the making of decisions with prospective 
applicability and aimed at implementing a national 
policy.*4 


While NSCC claims that the free interface is 
common to both proceedings, and that commonality 
should serve to disqualify Mr. Nuland,® the use of 
the free interface to affect competition is a policy 
decision. The question of competition and the 
means to foster it will be a determination which the 
Commission is required to make in every proceeding 
involving clearing agencies.2° Whether the free 
interface is required, will be a determination based 
on the effect a rule proposed by a clearing agency 
will have on the industry, a determination which can 
only be based on the Commission’s assessment of 





*\See Buckeye Power, Inc., No. EL 79-20, (Federal 
Energy Regulatory Commission, Jan. 22, 1980). 


*2See 5 CFR 737.5(c)(4). 


*3See e.g. General Motors Corporation v. City of New 
York, 501 F.2d 639, 650-651 (2d Cir. 1974). 


*4See Bradford National Clearing Corporation v. 


Securities and Exchange Commission, supra at 
1092-1095. 


Motion of National Securities Clearing Corporation 
to Disqualify Counsel for Bradford Securities 
Processing Services, Inc. and Bradford National 
Corporation, pp. 7-12 (June 5, 1980). 


In the 1977 proceeding a question was the 
competitive effect of NSCC’s formation on the 
development of a national! clearance and settlement 
system, while in the current proceeding we are 
dealing with competition in the clearing and 
settlement of muncipal securities. 
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the situation at the time a particular rule is approved 
or denied. The possibility of “switching sides” 
requiring disqualification does not arise in relation to 
a question such as the application of a free interface, 
because a determination as to whether its 
imposition is appropriate will turn on legislative-type 
facts, not adjudicative ones. 


It appears, therefore, that the most important factor 
to base a determination of disqualification in 
informal adjudicatory proceedings such as these, is 
the main purpose of the proceeding. In this instance, 
the focus of the 1977 proceeding was on the 
question of the formation of NSCC and _ its 
registration as a clearing agency. The current 
proceedings, involve the question of the formation of 
systems to clear municipal securities propounded 
by both NSCC and Bradford. 


Therefore, since the 1977 proceeding and the 
current proceeding focus on completely separate 
questions, and there is no indication that the 
Commission’s consideration in the current 
proceeding will involve modifying or changing its 
order in the 1977 proceeding, we conclude that the 
1977 proceeding and the current proceedings are 
separate “matters.” Consequently, Mr. Nuland is not 
disqualified from participation in the current 
proceedings.’ 





27At the time Mr. Nuland resigned from the 
Commission the Commission’s Conduct Regulation 
contained a one year prohobition on representations 
before the Commission involving a matter which was 
under the former government employee's “official 
responsibility.” Therefore, Mr. Nuland was subject to 
a one year disqualification with respect to SR-BSPS- 
77-5 which is part of the current proceeding. 
Bradford’s papers with respect to that filing were 
received by an employee under Mr. Nuland’s 
supervision on August 2, 1977. Seen. 17 supra. That 
disqualification, however, expired in October 1978. 


After Mr. Nuland’s departure, the Commission’s 
Rule was amended to comport with the 
amendments to 18 U.S.C. 207(b) and nowcontains a 
two year prohibition applicable to matters for which 
a former government employee had “official 
responsibility.” Rule 8(a)(3), 17 CFR 20.735-8(a)(3). 
Even if this more stringent rule would have been 
applicable to Mr. Nuland, the disqualification would 
have expired in October 1979. 
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Myrna Siegel 
Ethics Counsel 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17341/November 25, 1980 


In the Matter of Applications of the 


PHILADELPHIA STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATIONS 
FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (“Phix”’) has filed 
applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another 
national securities exchange: 


Patrick Petroleum Co. 

Common Stock, $.10 Par Value (File No. 7-5768)! 
Amstar Corp. 

Common Stock, $1 Par Value (File No. 7-5769) 
Federal Express Corp. 

Common Stock, $.10 Par Value (File No. 7-5770) 
Management Assistance, Inc. 

Common Stock, $.40 Par Value (File No. 7-5774)? 


The Commission finds that approval of the Phix’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
Phix is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 





‘Notice of this application was given by publication 
in the Federal Register. 45 FR 71697 (October 29, 
1980). The Commission has received no comments 
with respect to this application. 


2Notice of these applications was given by 
publication in the Federal Register. 45 FR 73566 
(November 5, 1980). The Commission has received 
no comments with respect to these applications. 
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authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject securities, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
securities should contribute to pricing efficiency 
and to ensuring that transactions on the PhlIx are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of these applications would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the PhIx 
applications will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Philadelphia Stock 
Exchange in the above named securities are hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17342/November 26, 1980 


In the Matter of 

THE DEPOSITORY TRUST COMPANY (“DTC”) 
55 Water Street 

New York, New York 10041 

(SR-DTC-80-5) 


ORDER APPROVING PROPOSED RULE CHANGE 


On August 18, 1980, DTC filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
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“Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change establishing a new fee 
schedule for DTC’s major services. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-17081, 
August 21, 1980) and by publication in the Federal 
Register (45 FR 57619, August 28, 1980). One 
written comment was received by the Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to registered clearing agencies and, in 
particular, the requirements of Section 17A of the 
Act and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17343/November 26, 1980 


In the Matter of 


PROPOSED RULE CHANGES SUBMITTED BY 

BRADFORD SECURITIES PROCESSING SERVICES, 
INC. (File Nos. SR-BSPS-77-5 and 

SR-BSPS-80-3) AND NATIONAL SECURITIES 
CLEARING CORPORATION (File No. 

SR-NSCC- 78-2) 


ORDER APPROVING PROPOSED RULE CHANGES 


SUMMARY 


Bradford Securities Processing Services, Inc. 
(“BSPS”) has submitted proposed rule changes to 
the Commission that would establish a trade 
comparison and reporting system and a balance 
order system for transactions in municipal and 
government securities. National Securities Clearing 
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Corporation (“NSCC”) has submitted a proposed 
rule change that would make transactions in 
municipal securities eligible for processing through 
NSCC’s comparison, balance order and continuous 
net settlement systems. BSPS also has requested 
that the approval of its and NSCC’s proposals be 
conditioned on the establishment of a “free 


interface” between NSCC’s and BSP$S’s systems. 


The Commission has determined to approve NSCC’s 
and BSPS's proposals for processing transactions in 
municipal securities subject to certain conditions.' 
Among other things, the Commission will require 
NSCC and BSPS to operate their systems for 
processing transactions in municipal securities ona 
test basis for six months. During the test period, 
BSPS and NSCC each will have to submit reports to 
the Commission concerning the operation of their 
respective systems. Approval of BSPS’s and NSCC’s 
systems also will be conditioned on the 
establishment of free interfaces between NSCC’s 
and BSPS’s systems for processing transactions in 
municipal securities. 


INTRODUCTION 
BSPS’s Proposals 


On October 19, 1977, BSPS submitted, pursuant to 
Rule 19b-4 under the Securities Exchange Act of 
1934 (the “Act’), a proposed rule change (File No. 
SR-BSPS-77-5) that would have established a trade 
comparison and reporting service for transactions 
in all securities. The Commission published notice 
of that proposed rule change in the Federal Register 
on November 15, 1977, and requested comment 
thereon.? On February 2, 1978, BSPS submitted a 
proposed rule change (File No. SR-BSPS- 78-1) that 
would have established a limited version of its trade 
comparison and reporting service pending 
Commission action on BSPS’s previous filing. The 
system contemplated by that filing would have been 
limited to not more than fifteen participants and to 
transactions in “exempted securities.”? The 
Commission published notice of that proposed rule 
change in the Federal Register on February 21, 1978 
and requested comment thereon.* No comments 
were received on either of the two rule filings within 
the comment periods announced in the Federal 
Register. A number of comment letters were 
received after the expiration of the respective 
comment periods, however. 


In conjunction with its review of those proposed rule 
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changes, the staff sent BSPS a letter dated October 
19, 1978 asking a number of questions designed to 
provide a more detailed description of BSPS’s 
proposed services. On December 11, 1979, the staff 
sent BSPS a letter asking whether BSPS still 
intended to offer the trade comparison and reporting 
service proposed in its two rule filings. By letter 
dated December 20, 1979, BSPS responded that it 
still intended to offer the proposed service and that it 
was finalizing its response to the questions set forth 
in the staffs October 19, 1978 letter. BSPS 
responded to those questions by letter dated 
December 24, 1979. 


On February 25, 1980, BSPS withdrew the limited 
trade comparison and reporting system proposed in 
SR-BSPS- 78-1 and submitted an amendment to SR- 
BSPS-77-5. In brief, that amendment replaced the 
trade comparison and reporting system originally 
proposed with an operationally different trade 
comparison and reporting system limited to 
transactions in municipal and government 
securities. Also on February 25, 1980, BSPS filed a 
proposed rule change (File No. SR-BSPS-80-3) 
establishing a balance order service for the 
clearance of transactions in municipal and 
government securities. In connection with its filings, 
BSPS requested that the proposals be considered 
concurrently. On March 10, 1980, BSPS submitted 
amendments to both proposed rule changes. The 
Commission published notice of the amended 
proposals in the Federal Register on March 21, 1980 
and requested comments thereon.®> A number of 
comment letters were received regarding those 





'The Commission, however, has determined not to 
approve that portion of BSPS’s filings concerning the 
processing of transactions in government securities. 
Rather, the Commission will request that BSPS 
submit further information concerning its proposal 
for processing government securities. 


*Securities Exchange Act Release No. 
(November 11, 1977), 42 FR 59139. 


14141 


3The term “exempted securities” is defined in 
Section 3(a)(12) of the Act. 

‘Securities Exchange Act Release No. 14465 
(February 13, 1978), 43 FR 7277. 


5Securities Exchange Act Release No. 16654 (March 


14, 1980), 45 FR 18528; Securities Exchange Act 
Release No. 16655 (March 14, 1980), 45 FR 19530. 
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proposed rule changes. 
NSCC’s Proposals 


In January 1978, NSCC advised the Commission 
staff that its Board of Directors was about to consider 
a proposal to add municipal securities to the list of 
securities eligible for processing at NSCC.° NSCC 
argued that this new service would not violate a 
Commission restriction on NSCC’s offering new 
services.’ The staff concluded, however, that NSCC’s 
proposal would abridge that restriction and so 
advised NSCC. NSCC nevertheless filed a proposed 
rule change (File No. SR-NSCC- 78-2) on February 9, 
1978.* That proposal would permit NSCC forthe first 
time to compare and clear transactions in municipal 
securities. The Commission published notice of the 
proposed rule change in the Federal Register on 
February 22, 1978, and requested comment 
thereon.? The Commission received a number of 
comment letters concerning that filing. 


On March 14, 1979, the Commission, with two 
exceptions, released NSCC from any restriction or 
limitation on its operations except for the conditions 
to its registration.'° Among the restrictions lifted was 
the prohibition against NSCC’s offering new 
services. 


DESCRIPTION OF NSCC’S AND BSPS'S PROPOSED 
SYSTEMS 


Before discussing NSCC’s and BSPS’s proposed 
systems, the Commission believes that a brief 
description of the current method for processing 
municipal securities transactions would be helpful. 
The processing of transactions in municipal 
securities is similar to the manner in which equity 
and corporate debt transactions were processed 
prior to the advent of automated systems for 
transactions in those securities. After execution of a 
transaction in municipal securities, the parties send 
confirmations to each other, generally through the 
mail. If those confirmations do not agree, the parties 
contact each other, usually by telephone or mail, and 
attempt to resolve the terms of the trade. Once 
agreement has been reached, the seller customarily 
delivers securities to the buyer in exchange for 
payment. Delivery is made either by a courier, 
through drafting and collection services or through 
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physical delivery services operated by clearing 
agencies.'! 


Because the confirmation process largely is 
dependent on the mail, it often is not possible for 
parties to reach agreement on the terms of a 
transaction in time to settle on the fifth business day 
following execution of the trade as is customary. This 
problem can result in a large number of fails to 





6Letter dated January 12, 1978 from Robert J. 
Woldow, Vice President and General Counsel of 
NSCC, to Robert J. Millstone, Senior Special Counsel, 
Division of Market Regulation. 


7In granting clearing agency registration to NSCC in 
January 1977, the Commission imposed several 
conditions on NSCC’s registration. Securities 
Exchange Act Release No. 13163 (January 13, 
1977). Subsequently, in a letter dates October 2, 
1977, the Commission advised NSCC that, until it 
had fulfilled the conditions to its registration, it 
should: 


limit the deployment of its resources to the conduct 
of everyday operations and to the satisfaction of the 
conditions to its registration, and not offer to its 
participants, or to any other person, service which it 
is not now performing. 


8On February 27, 1978, NSCC amended the 
proposed rule change to indicate that its Executive 
Committee had approved the proposed action 
pursuant to delegated authority. 


%Securities Exchange Act Release No. 14469 
(February 14, 1978), 43 FR 7386. By letter dated 
February 1, 1980, the staff requested additional 
information concerning the filing. NSCC responded 
to that request by letter dated February 29, 1980. 


'0See Securities Exchange Act Release No. 15640 
(March 14, 1979), 44 FR 17838 (March 23, 1979), 
for a discussion of the bases of the Commission’s 
decision. 


"Rule G-12 of the Municipal Securities Rulemaking 
Board (“MSRB’”) specifies certain requirements that 
municpai securities brokers and dealers must follow 
in comparing and settling municipal securities 
transactions. 
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deliver and fails to receive.'*? Also, because 
transactions are settled individually on a physical 
delivery basis, municipal securities brokers and 
dealers having both purchase and sale transactions 
in the same issue often cannot redeliver securities 
received on a given day in satisfaction of their 
delivery obligations in the same security. This 
problem also results in fails to receive and fails to 
deliver and imposes additional financing costs on 
municipal securities brokers and dealers. 


NSCC’s Proposed Services 


NSCC’s proposal would permit NSCC for the first 
time to include municipal securities among those 
securities eligible for processing through NSCC’s 
automated systems. Those systems include NSCC’s 
comparison system, balance order system and 
continuous net settlement (“CNS”) system. 
Currently, use of those systems is limited to 
transactions in equity and corporate debt securities. 
NSCC, however, does offer physical delivery services 
that can be used to deliver municipal securities. 
Those services would be available to settle deliver 
and receive instructions for municipal securities 
transactions issued by NSCC’s comparison and 
balance order systems. 


In brief, to use NSCC’s comparison system, a 
participant would submit municipal securities 
transaction information to NSCC. NSCC would 
match that information against information 
submitted by other participants and report 
compared transactions, uncompared transactions, 
and “advisories’!? to participants. After an 
opportunity for participants to submit correct trade 
information, NSCC would compare that corrected 
information and would notify participants of 
transactions that compared as well as those that 
remained uncompared. Compared transactions 
normally would be submitted to NSCC’s balance 
order or CNS system." Participants, however, could 
request that NSCC issue security orders (receive and 
deliver instructions) for individual transactions. 
Settlement of those security orders would be made 
on a physical delivery basis through the means 
chosen by the participants to the transaction. 


In NSCC’s balance order system, NSCC would 
generate a daily net “buy” or “sell” position for each 
municipal issue in which participants have 
compared trades. NSCC then would issue balance 
orders (deliver and receive instructions) to 
participants. Due to the allocation procedure used 
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for issuing balance orders, participants could be 
instructed to deliver securities to, or receive 
securities from, participants with whom they did not 
trade. NSCC also would issue a clearance cash 
adjustment statement to participants.'° The amount 
specified in that statement would be paid to, or 
received from, NSCC by participants. Settlement, 
however, would be made ona physical delivery basis 
through the means chosen by the two participants to 
whom balance orders were issued. Those means 
would include the physical delivery services 
currently offered by NSCC.’¢ Fails to deliver and fails 





“At the same time, the parties to a municipal 
securities transaction often will settle that 
transaction on the fifth business day following 
execution even if the comparison process is not 
completed. In this situation, the terms of the 
transaction are confirmed after settlement date. See 
MSRB Rule G-12(d)(vi). 


31 a participant submits a trade for which there is no 
match (that is, corresponding transaction 
information was not submitted by the participant 
named as the contra party to the trade), an advisory 
would be sent to the participant named as the contra 
party in the submitted trade. If the participant 
receiving the advisory agrees with the submitted 
trade, it acknowledges the advisory and returns it to 
the clearing agency which enters it into its system as 
a compared trade. 


'4NSCC’s proposal does not envision processing 
transactions through interfaces. 


'SIn a balance order system, an average daily price is 
assigned to an issue. An average price is used in 
order that transactions executed at different prices 
may be netted against each other. The cash 
adjustment reflects the net difference between the 
actual prices at which a participant’s transactions in 
an issue were executed and the average price 
assigned to that issue by the clearing agency. 


‘6Those physical delivery services are NSCC’s two 
envelope settlement services and its Correspondent 
Delivery and Collection Service (“CDCS”). NSCC’s 
New York City envelope service consists of a central 
location where participants can drop off envelopes 
containing securities and have those envelopes 
placed in another participant’s “box.” Participants 
can come to the central location at any time to see 
whether they have received an envelope. NSCC’s 
other envelope service operates between New York 
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to receive would be resolved between the 
participants to whom balance orders were issued. 


NSCC’s CNS system would sever the link between 
the parties to a compared transaction and would 
interpose NSCC as the contra party to the 
transaction. Following that interpositioning, NSCC 
would generate a net “buy” or “sell” position for each 
issue in which participants have compared 
municipal securities transactions and would net that 
position against any outstanding unsettled net buy 
or sell positions remaining in the system. NSCC also 
would compute a net money position for all 
transactions that settled that day. As the contra side 
to transactions, NSCC would be the entity obligated 
to deliver, or receive, securities and money and the 
entity with which participants would resolve fails to 
deliver or receive securities. NSCC would carry fails 
forward from day to day as open obligations, and 
would protect itself against financial risk by 
obtaining mark-to-the-market payments from 
participants whose failure to satisfy their obligations 
places the system at risk. Because the settlement of 
transactions processed through NSCC’s CNS 
system is made by book entry movement in The 
Depository Trust company (“DTC”), the use of 


NSCC’s CNS system for processing municipal 
securities transactions would be limited to the 
issues eligible for deposit at DTC.?’ 


NSCC would charge the same fees for processing 
municipal securities transactions as it currently 
does for processing equity and corporate debt 
securities. 


BSPS’s Proposes Services 


BSPS's primary business is the processing of 
transactions in fixed income securities. That activity 
consists largely of the delivery, and financing of, 
transactions in municipal and government 
securities.'* BSPS’s current services would be 
available for settling deliver and receive instructions 
generated by its proposed comparison and balance 
order systems. 


BSPS’s proposed trade comparison and reporting 
service (the “comparison service”) and BSPS’s 
proposed balance order service would be used only 
for transactions in municipal and government 
securities.'? To use BSPS’s proposed comparison 





Footnote 16 continued 

City and a number of regional cities. Envelopes are 
shipped between cities by couriers. Participants 
using either envelope service submit a credit slip 
with each envelope which informs NSCC of the 
amount by which the delivering participant's 
account at NSCC should be debited. CDCS is a 
drafting and collection service similar to that 
provided by many banks. In brief, CDCS consists of a 
network of facilities through which participants can 
deliver securities against payment. Although an 
NSCC participant can use CDCS to deliver to another 
participant, it primarily is used for deliveries to non- 
participants. 


‘In January 1978, the Commission approved a rule 
change authorizing DTC to include interchangeable 
municipal securities issues among those issues 


eligible for deposit at DTC. Interchangeable 
municipal securities issues are those that can be 
issued in either bearer or registered form. To date, 
however, DTC has made only a small number of 
municipal securities issues eligible for deposit. As a 
result, the use of NSCC’s CNS system for processing 


municipal securities issues would be limited at this 
time. 


'®In brief, BSPS picks up securities from a seller and 
delivers them to a buyer against payment of the 
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purchase price. Payment is remitted to the seller 
upon receipt by BSPS of the proceeds of the sale 
from the buyer. Alternatively, BSPS advances the full 
purchase price to the seller and credits the seller’s 
account when BSPS collects the proceeds of the sale 
from the buyer. BSPS also acts as agent for a buyer 
by picking up municipal securities from the seller 
pursuant to the buyer’s instructions. The buyer 
either may pay the necessary funds to BSPS or BSPS 
may advance to the buyer the funds necessary to pay 
for the securities. BSPS also redelivers securities 
versus payment pursuant to the buyer’s instructions. 
For its services, BSPS charges a transaction fee, its 
out of pocket expenses, and a fee based on the prime 
interest rate for any funds advanced. 


'SFor purposes of BSPS’s proposed service, 
municipal securities are those securities defined as 
municipal securities by Section 3(a)(29) of the Act 
and which appear in BSPS’s “Book of Designated 
Securities.” Government securities have been 
defined by BSPS to include (1) securities which are 
direct obligations of, or obligations guaranteed as to 
principal or interest by, the United States and (ii) 
securities issued or guaranteed by corporations in 
which the United States has a direct or indirect 
interest and designated as exempted securities by 
the Secretary of the Treasury. 
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service, participants would submit transaction 
information to BSPS. BSPS would match that 
information and would provide participants with a 
report indicating compared transactions, 
uncompared transactions and advisories. Next, after 
participants have had an opportunity to submit 
corrected information, BSPS would match that 
information and would provide participants with a 
report identifying compared transactions and those 
that had remained uncompared. At this point, 
compared transactions could be routed to BSPS’s 
proposed balance order system or to an interfaced 
clearing agency. Alternatively, BSPS could issue 
receive or deliver instructions.*° Uncompared 
transactions would be dropped from the system at 
this time. 


Transactions processed through BSPS’s proposed 
balance order service could be submitted to BSPS 
either through BSPS’s comparison service, through 
a comparison interface with another clearing agency 
or through a clearing interface with another clearing 
agency. After netting those transactions, BSPS 
would issue netted deliver and receive obligations as 
well as a cash adjustment statement.*' Settlement 
would be made on a physical delivery basis through 
the means chosen by the participants to whom 
balance orders are issued. Those means would 


include BSPS’s current physical delivery services. 
Participants would pay to, or receive from, BSPS the 
money amount specified in the cash adjustment 
statement. 


BSPS’s proposed fee schedules for both the 
comparison service and the balance order service 
are maximum fees from which BSPS could grant 
discounts. BSPS, however, is unable at this time to 
identify the factor which it would take into account in 
granting discounts. Accordingly, by letter dated 
March 10, 1980, BSPS undertook not to grant any 
discounts without first submitting a proposed rule 
change pursuant to Section 19(b)(3)(A) of the Act 
describing the factors it would use in determining 
discounts. 


SUMMARY OF COMMENT LETTERS 


The Commission has received numerous comment 
letters concerning the proposed rule changes filed 
by NSCC and BSPS, including a lengthy exchange of 
arguments between NSCC and BSPS. Set forth below 
is a brief summary of those letters. Although NSCC’s 
and BSPS's principal arguments are discussed later 
in greater detail, the Commission believes it would 
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be useful to provide an overview of the exchange of 
comments between NSCC and BSPS and of the 
numerous other comments received on NSCC’s and 
BSPS’s proposals. 


By letters dated April 6 and June 22, 1978, BSPS 
expressed concern about delays in Commission 
consideration of its proposals as well as concern that 
NSCC’s proposal was designed to enhance NSCC’s 
“monopoly” position and to eliminate competition. 
In its letter dated June 22, BSPS also argued that, 
because of the competitive impact of NSCC’s 
proposal on BSPS, the Commission should 
disapprove NSCC’s proposal. By letter dated May 12, 
1978, Bradford National Corporation (“BNC”), 
BSPS’s parent corporation, also discussed the 
competitive impact of NSCC’s proposal and argued 
that it should be disapproved by the Commission. 


During the Spring and Summer of 1979, the 
Commission received numerous comment letters 
urging prompt approval of NSCC’s filing. Generally, 
those commentors stated that significant benefits 
would accrue from a more efficient system for 
processing transactions in municipal securities. 


By letter dated December 14, 1979, BSPS expressed 
concern about the manner in which NSCC had acted 
in connection with the processing of certain trades in 
New York State Housing Finance Authority (“New 
York State HFA”) bonds, as well as NSCC’s refusal to 
discuss interfacing NSCC’s and BSPS’s proposed 
systems during that period.®* BSPS also requested 





2°Settlement of those receive or deliver instructions 
would be made on a physical delivery basis through 
the means chosen by the participants. 


21BSPS also would be authorized to require 
participants to make mark-to-the-market payments 
for unsettled transactions. 


22In late November 1979, the Commission received 
reports concerning difficulties in the clearance and 
settlement of the transactions in a New York State 
HFA bond issue. Because of the large number of fails 
to deliver and fails to receive that had occurred, the 
Commission authorized NSCC and BSPS to use their 
proposed systems on a one-time basis to process 
transactions in that issue. 


Although both NSCC’s and BSPS’s systems proved 


successful in comparing the transactions, NSCC and 
BSPS agreed that NSCC’s system would be used to 


SEC DOCKET/713 





that, if NSCC’s proposal were to be approved, 
approval should be conditioned on the prior 
establishment of a “free interface” with any 
requesting clearing agency. 


On December 19, 1979, NSCC wrote the 
Commission to urge prompt approval of NSCC’s 
proposed rule change, citing the benefits that 
automated comparison and clearance systems 
would bring to the municipal securities industry. 
NSCC argued that the recent problems that had 
arisen in connection with trading in New York State 
HFA bonds had created a “potential crisis” that 
could “either have been averted or substantially 
minimized if NSCC’s proposed rule change had been 
in place.” 


On January 15, 1980, NSCC again wrote the 
Commission to express its view that the events 
involving the trading of New York State HFA bonds 
demonstrated the urgent need for approval of 
NSCC’s rule filing. NSCC also disputed the 
contentions in BSPS’s December 14, 1979 letter that 
NSCC had behaved anticompetitively in resolving 
the problems associated with the clearance and 
settlement of transactions in New York State HFA 
bonds. In rebuttal, NSCC argued that its refusal to 
discuss BSPS’s demand for a free interface in the 
context of the HFA bond situation was not anti- 
competitive. Rather, NSCC believed the complexity 
of the free interface issue required that it be studied 
at length. Because of the benefits of its proposed 
system, NSCC continued, it would be unthinkable for 
the Commission to delay approving NSCC’s filing 
while the free interface issue was being studied. 


On December 21, 1979, BSPS, sent a letter to its 
participants urging them to write the Commission to 
request that the Commission condition approval of 
NSCC’s municipal service on the prior establish- 
ment of a free interface with BSPS. The Commission 
received a number of letters that generally followed 
the model comment letter suggested by BSPS. 


Over the next several months, the Commission also 
received a number of comment letters urging the 
prompt approval of NSCC’s and BSP$S's filings. Those 
commentors argued that the comparison and 
clearance of municipal bonds is one of the few areas 
of securities processing that is performed through 
manual systems, that such processing is costly and 
cumbersome, and that the need to process 
municipal securities transactions manually would 
be reduced significantly if automated systems were 
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available. 


On March 31, 1980, in response to a staff request for 
a more complete explanation of BSPS’s concerns 
and for a clarification of the extent to which BSPS’s 
earlier comments remained relevant to 
consideration of its proposals, BSPS submitted a 
memorandum discussing “the legal and policy 
concerns that BSPS believes compel the 
Commission to condition any approval [of the 
proposed systems] onthe concurrent establishment 
of [comparison and clearance] interfaces between 
those systems.”*? BSPS argued that the absence of 
interfaces would severely affect its ability to 
compete with NSCC in providing services for 
municipal securities. BSPS also argued that the 
interface between NSCC and BSPS should be free 
since the existence of interface fees would pose the 
same potential threat to the viability of BSPS as 
would the absence of interfaces. In addition, BSPS 
asserted that Commission approval of BSPS’s and 
NSCC’s rule changes before interfaces were 
established between the two systems would 
constitute a radical departure from the 
Commission’s recognition of the importance of 
interfaces to the development of a national system 
as evidenced in the order approving NSCC’s 


registration and in the Commission’s proposed 





Footnote 22 continued 


complete the processing. The reason only one 

system was used to complete the processing was 

that, absent an interface, the use of two systems 

would have reduced the number of transactions that 

could have been netted and thus the benefits of ' 
using the systems. NSCC subsequently informed the ! 
Commission that 493 trades totaling $70,359,530 ° 
were compared and were netted to 44 balance 

orders with receive and deliver obligations totaling 

$8,965,530. 


That memorandum, as well as several later 
submissions, was prepared by Anthony Nuland, 
counsel to BSPS. On June 5, 1980, NSCC filed a 
motion to disqualify Nuland from representing BSPS 
before the Commission on NSCC’s and BSPS’s 
municipal securities rule filings. NSCC’s motion, 
which alleged a conflict of interest in Nuland’s 
representation of BSPS, was denied by the 
Commission’s Ethics Counsel. NSCC appealed the 
Ethics Counsel’s decision to the Commission. On 
November 25, 1980, the Commission affirmed the 
Ethics Counsel’s decision. 
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standards for clearing agency registration.” 


On May 21, 1980, NSCC submitted a rebuttal to 
BSPS’s March 31, 1980 memorandum. In its 
rebuttal, NSCC charged that the free interfaces 
proposed by BSPS were similar to a sponsored 
account arrangement and were “nothing more than 
an attempt to obtain free clearance services from 
NSCC.” NSCC further argued that none of the policy 
considerations that justified the existing free 
interfaces between NSCC and other clearing 
agencies applied to BSPS. In addition, NSCC argued 
that “BSPS does not, in many significant respects, 
satisfy the standards appropriate for operation as a 
full-fledged clearing agency.” NSCC concluded that, 
as a result, “the grant to [BSPS] of [free interfaces] 
would impose unjustifiable costs and unacceptable 
risks upon NSCC or any other clearing agency with 
which [BSPS] might deal.”*° Finally, NSCC argued 
that, even if free interfaces between BSPS and NSCC 
were warranted, there was no reason to delay 
approving both entities’ rule filings while those 
interfaces were being developed. 


By letter dated June 4, 1980, BSPS replied to 
NSCC’s letter of May 21, 1980. In brief, BSPS 
characterized NSCC’s letter as reflecting “a serious 
misunderstanding of the proposals for clearing and 


comparison interfaces made by. . .BSPS.” BSPS 
argued that it was not seeking a sponsored account 
arrangement with NSCC but rather an interface 
operationally similar to the interfaces for 
transactions in over-the-counter securities currently 
in operation between NSCC and other clearing 
agencies. BSPS explained that the interface “would 
be free only in the sense that BSPS and NSCC would 
charge participants the same fee for comparing and 
clearing inter-agency transactions through the 
interfaces as for comparing and clearing intra- 
agency transactions.” In response to NSCC’s charge 
that BSPS was not a “full-fledged” clearing agency, 
BSPS stated that it “is prepared to take any 
reasonable steps necessary to maintain the 
operational and financial integrity of the interfaces.” 


By letter dated June 4, 1980, BSPS responded to a 
request from the staff for further clarification 
concerning the extent to which the concerns 
expressed in BSPS’s earlier comment letters still 
were relevant. In that letter, BSPS indicated that the 
“parallel operation of [NSCC’s and BSPS’s] proposed 
systems with the kinds of interfaces described in 
[BSPS’s March 31, 1980 submission] would largely 
pull the anticompetitive sting of NSCC’s entry into 
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the processing of municipal securities.” Absent the 
establishment of those interfaces, however, BSPS 
indicated that it still would be concerned about the 
competitive impact of NSCC’s proposal. 


On June 5, 1980, BSPS submitted a memorandum 
prepared by Professor Richard Posner of the 
University of Chicago Law School arguing that 
operation of the proposed systems without an 
interface would limit the utility and efficiency of both 
systems and would restrain competition among 
clearing agencies and competition among broker- 
dealers. In addition, BSPS submitted a copy of a 
letter it had sent to the Public Securities Association 
that, among other things, contained BSPS’s analysis 
of the one-time use of its and NSCC’s systems to 
process transactions in New York State HFA bonds. 
BSPS argued that its analysis indicated that 
operation of both systems without an interface would 
reduce the efficiency of both systems and would 
adversely affect the competitive posture of both 
BSPS and its participants. 


By letter dated July 1, 1980, NSCC raised several 
additional concerns regarding BSPS's request for a 
free interface.”® First, after indicating that BSPS’s 
interface proposal was less like a sponsored account 
and more like the interfaces for over-the-counter 
transactions currently in existence, NSCC argued 
that BSPS’s proposed interface nevertheless would 
result in “serious operational problems and high 
costs.” Second, NSCC argued that a free interface 
would result in a “subsidy” and could result in 
participants’ using economically less efficient 





24Subsequently, the Commission decided not to 
adopt Commission standards but rather to publish 
standards that the Division of Market Regulation 
would use in evaluating clearing agencies’ 
organizations, capacities and rules in accordance 
with the clearing agency registration provisions of 
Section 17A(b)(3) of the Act. Securities Exchange 
Act Release No. 16900 (June 17, 1980), 45 FR 
41920 (June 23, 1980). 


23NSCC made a similar argument in a comment 
letter dated June 5, 1980 concerning BSPS’s 
application for full registration as a clearing agency. 


26On June 17, 1980, NSCC filed suit against BSPS in 
New York state court alleging that BSPS and BNC, by 
filing objections to NSCC’s municipal rule filing, had 
breached a 1978 settlement agreement between 
BNC and NSCC. That suit is pending. 
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means for processing municipal securities 
transactions. NSCC indicated that, for example, dual 
participation might be a more economical means for 
processing municipal securities transactions than 
use of an interface. Third, NSCC argued that BSPS’s 
free interface demand would require the 
Commission to engage in rate-fixing for individual 
services, an endeavor for which it believes the 
Commission had neither statutory authority nor 
expertise. 


Near that time, the Commission also received 
several comment letters stressing the benefits of 
NSCC’s and BSPS’s proposed systems and urging 
that the Commission’s approval of those systems not 
be delayed pending study of the interface questions 
raised by NSCC and BSPS. 


By letter dated October 23, 1980, NSCC wrote the 
Commission to express NSCC’s concern about 
delays inthe Commission's consideration of NSCC’s 
proposal. NSCC also argued that granting BSPS’s 
request for a free interface would only delay further 
the implementation of NSCC’s proposed system and 
that, because of the benefits to the municipal 
securities industry of NSCC’s proposed system, the 
Commission should approve NSCC’s proposal as 
quickly as practicable without conditions. 


Although most of the comment letters on NSCC’s 
and BSPS’s proposed rule changes were not 
received during the official comment periods for 
those filings, the Commission believes they are 
helpful to its consideration of the proposals and, 
accordingly, has exercised its discretion to include 
those letters in the public record.’ 


DETERMINATIONS REGARDING NSCC’S AND 
BSPS'S RULE PROPOSALS 


Before discussing its determinations regarding 
NSCC’s and BSPS’s proposed rule changes, the 
Commission believes it would be helpful to provide 
an overview of how that discussion is organized. The 
discussion of the Commission’s determinations is 
divided into six sections. First, the Commission 
discusses the scope of its determinations. Second, 
the Commission considers whether NSCC’s and 
BSPS’s proposed systems for processing 
transactions in municipal securities should be 
approved. Third, the Commission considers whether 
BSPS’s proposed system for processing transactions 
in government securities should be approved. 
Fourth, the Commission considers whether 
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interfaces should be established between the 
proposed systems. Fifth, the Commission considers 
whether interfaces between the proposed systems 
should be free as to participants. Sixth, the 
Commission considers when those _ interfaces 
should be established. In addition, preceding each 
of the three sections in which the Commission 
considers interface issues is a summary of the 
principal arguments presented by NSCC and BSPS 
on those issues. 


Scope of the Commission’s Determinations 


Under Section 19(b) (2) of the Act, the Commission 
must approve BSPS’s and NSCC’s proposed rule 
changes if the Commission finds that they are 
consistent with the requirements of the Act and the 
rules thereunder applicable to registered clearing 
agencies. If the Commission is unable to make that 
finding, it must institute proceedings to determine 
whether to disapprove the proposed rule changes. 


The principal provisions of the Act applicable to 
clearing agencies are contained in Section 17A of 
the Act. Paragraph (b)(3) of that section requires 
that the rules of a clearing agency, among other 
things: (i) be “designed to promote the prompt and 
accurate clearance and settlement of securities 
transactions,” (ii) be “designed to assure the 
safeguarding of funds and securities which are inthe 
custody or control of the clearing agency,” (iii) be 
“designed to foster cooperation and coordination 
with persons engaged in the clearance and 
settlement of securities transactions,” (iv) be 
“designed to remove impediments to and perfect the 
mechanism of a national system for the prompt and 
accurate clearance and settlement of securities 
transactions, and, in general, to protect investors 
and the public interest,” (v) “do not impose any 
burden on competition not necessary or appropriate 
in furtherance of the purpose of the [Act],” and (vi) 
“provide for the equitable allocation of reasonable 
dues, fees, and other charges among its 
participants.” 





27Rule 28 of the Commission’s Rules of Practice, 17 
CFR §201.28, allows the Commission in_ its 
discretion to accept and include in the public record 
comments received after the close of the comment 
period in any case or adjudication which is not 
determined on the record after notice and 
opportunity for hearing. 
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The Commission’s determinations regarding 
NSCC’s and BSPS’s proposals also must be made in 
the context of the Commission’s statutory 
responsibility to facilitate the establishment of a 
national clearance and settlement system. Section 
17A(a) directs the Commission to use its authority 
under the Act “to facilitate the establishment of a 
national system for the prompt and accurate 
clearance and settlement of securities (other than 
exempted securities) in accordance with [certain 
Congressional findings and objectives.]” Those 
findings and objectives are that: 


(A) The prompt and accurate clearance and 
settlement of securities transactions, including the 
transfer of record ownership and the safeguarding of 
securities and funds related thereto, are necessary 
for the protection of investors and persons 
facilitating transactions by and acting on behalf of 
investors. 


(B) Inefficient procedures for clearance and 
settlement impose unnecessary costs on investors 
and persons facilitating transactions by and acting 
on behalf of investors. 


(C) New data processing and communications 
techniques create the opportunity for more efficient, 
effective, and safe procedures for clearance and 
settlement. 


(D) The linking of all clearance and settlement 
facilities and the development of uniform standards 
and procedures for clearance and settlement will 
reduce unnecessary costs and increase the 
protection of investors and persons facilitating 
transactions by and acting on behalf of investors. 


In facilitating the development of the national 
clearance and settlement system, the Commission 
also is directed to have due regard for the public 
interest, the protection of investors, the 
safeguarding of securities and funds and the 
maintenance of fair competition among brokers and 
dealers and clearing agencies. 


In addition to those findings and objectives, the 
Commission is directed by Section 17A(e) of the Act 
“to use its authority under [the Act] to end the 
physical movement of securities certificates in 
connection with the settlement among brokers and 
dealers of transactions in securities. . . .” 


NSCC’s and BSPS’s Proposed Systems For 
Processing Transactions in Municipal Securities 
Transactions Are Approved 
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The Commission believes that automated 
comparison and clearance systems would provide 
substantial benefits to the municipal securities 
industry. Those systems have resulted in significant 
improvements in the processing of equity and 
corporate debt securities and should bring many of 
the same improvements to the processing of 
municipal securities transactions.”® In particular, 
NSCC’s and BSPS's proposed systems (i) will enable 
municipal securities brokers and dealers to 
compare transactions through a central entity rather 
than having to relate directly to each broker and 
dealer with whom they executed transactions, (ii) 
will increase standardization in the processing of 
transactions in municipal securities, (iii) will reduce 
the number of deliveries that otherwise would have 
to be made, (iv) will reduce the number of fails to 
receive and fails to deliver and the capital charges 
resulting therefrom and (v) will reduce the financing 
costs of settling municipal securities transactions. 
The large number of letters urging Commission 
approval of NSCC’s and BSPS’s proposals and the 
successful use of both systems on a test basis in 
November 1979 also attest to the benefits of 
automated systems for the comparison and 
clearance of municipal securities transactions. 


At the same time, the Commission believes that both 
NSCC’s and BSPS’s systems should be tested 
thoroughly before beginning full-scale operations. 
Although BSPS'’s principal business currently is the 
settlement of municipal securities transactions, 
BSPS is not experienced in operating automated 
comparison and clearance systems.”? In contrast, 





*8Because municipal securities, except for the DTC 
program, still are not depository eligible and 
because many municipal securities brokers and 
dealers are not yet clearing agency participants, 
those systems initially would not resut in all of the 
benefits that have resulted from automating the 
processing of transactions in equity and corporate 
debt securities. 


294 BSPS affiliate, Bradford National Clearing 
Corporation (“BNCC”), was the facilities manager of 
the National Clearing Corporation (“NCC”), one of 
the entities that merged to form NSCC. As NCC’s 
facilities manager, BNCC operated an automated 
system for processing transactions in equity and 
corporate debt securities. In addition, BNCC for a 
short time was the facilities manager of the Pacific 
Clearing Corporation. That system, however, also 
was confined to transactions in equity and corporate 
debt securities. 
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NSCC, although currently operating automated 
comparison and clearance systems for equity and 
corporate debt securities, is not experienced in 
processing municipal transactions except for its 
physical delivery services. Moreover, many of the 
persons that could be expected to use the proposed 
systems are not familiar with automated clearing 
systems.*° Consequently, the Commission believes 
it would be prudent to require NSCC and BSPS to 
operate their proposed systems initially on a test 
basis with a limited number of participants. 


More specifically, the Commission will require NSCC 
and BSPS to operate their systems on a test basis for 
six months. That test period will begin on December 
15, 1980 and will run until June 15, 1981. Initially, 
each clearing agency will be able to offer its 
proposed systems to five participants; after the 
systems have been operating for two months, to ten 
additional participants; and after the systems have 
been operating for four months, to an additional ten 
participants. The Commission also will require 
NSCC and BSPS during the test period to provide a 
monthly report describing the operation of their 
respective systems and containing a statistical 
profile of the operation of their respective systems. 
In addition, the Commission will require NSCC and 
BSPS each to provide by May 15, 1981 an opinion 
report prepared by an independent public 
accountant concerning each clearing agency’s 
system of internal accounting control for its 
proposed systems. Finally, the Commission will 
retain the authority to extent the test period for either 
system if at any time during the test period either 
system appears not to be operating in a safe or 
efficient manner. 


The advantage of a test period is that it will provide a 
controlled environment in which NSCC and BSPS 
can gain experience in operating their proposed 
systems and can make whatever adjustments may 
be necessary to ensure safe and efficient operation 
before beginning full-scale operations. Also, by 
requiring NSCC and BSPS to provide the 
Commission with monitoring data and with reports 
on their respective systems of internal accounting 
control during the test period, the Commission will 
be better able to assess how well each system will 
operate during full-scale operation. Finally, by 
limiting the number of participants that can ensure 
that both systems are expanded in an orderly 
manner and that participants are thoroughly familiar 
with the new systems. The disadvantage of a test 
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period is that the full benefits of NSCC’s and BSPS’s 
proposed systems will be delayed for a short period 
of time. On balance, however, the Commission 
believes that disadvantage is more than outweighed 
by the advantages of a test period. 


Finally, in determining to approve NSCC’s proposed 
rule change, the Commission also has determined 
that NSCC at this time should not use the pricing 
policy known as geographic price mutualization 
(“GPM”) for the processing of transactions in 
municipal securities. Instead, the Commission will 
condition its approval of NSCC’s proposal on NSC’s 
imposing the same surcharge on transactions in 
municipal securities processed through NSCC’s 
branch newwork that NSCC currently imposes on 
transactions in securities listed on a_ national 
securities exchange and processed through NSCC’s 
branch network.*! 


BSPS’s Proposed Systems for Processing 
Transactions in Government Securities Is Not 
Approved at this Time 





*°Because many potential users of BSPS’s and 
NSCC’s proposed systems deal only in municipal 
securities and because automated systems for 
municipal securities transactions have not been 
available, many municipal securities brokers and 
dealers have not previously used automated 
processing systems. 


31Under GPM, NSCC would charge the same basic 
fees for transactions submitted through its branch 
network as for those submitted to its New York City 
facility. NSCC’s use of GPM was remanded to the 
Commission for “further study and explication” by 
the United States Court of Appeals for the District of 
Columbia in Bradford National Clearing Corporation 
et al. v. Securities and Exchange Commission et al., 
590 F.2d 1085 (D.C. Cir. 1978). Until it completes 
its consideration of that remand, the Commission 
has determined that NSCC should use GPM only for 
those services for which NSCC used GPM atthetime 
of the remand. See Securities Exchange Act Release 
No. 15222 (October 6, 1978), note 36. That 
determination has resulted in NSCC’s use of GPM for 
processing transactions in securities traded in the 
over-the-counter market while imposing a surcharge 
on securities listed on a national securities exchange 
and processed through NSCC’s branch network. See 
Securities Exchange Act Release No. 16085 (August 
3, 1979); and Securities Exchange Act Release No. 
16213 (September 21, 1979). 
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Although the Commission is approving the use of 
BSPS’s proposed systems for processing 
transactions in municipal securities, the 
Commission has determined not to approve the use 
of BSPS’s proposed systems for processing 
transactions in government securities at this time. 
There are many different types of government 
securities, each of which can have significantly 
different characteristics. In particular, there can be 
significant differences in the settlement 
requirements for different types of government 
securities and in the risks posed toa clearing agency 
and its participants from processing different types 
of government securities. In addition, there also are 
different types of transactions that can be entered 
into for a specific type of government security. Those 
different types of transactions also can pose varying 
risks and processing problems. As a result, the 
Commission has determined that before approving 
BSPS’s proposed systems for processing 
transactions in government securities, BSPS should 
amend its proposal to identify the specific types of 
government securities that BSPS intends to process 
and, for each specific government security that 
BSPS would process, the type of transactions that 
would be processed. Those amendments also 
should discuss the risks to BSPS and its participants 
that would arise from processing those transactions, 
the steps BSPS would take to counter those risks and 
any special procedures that BSPS would use in 
processing those transactions. 


Approval of NSCC’s and BSPS’s Proposals is 
Conditioned on the Establishment of Interfaces 
Between NSCC’s and BSPS’s Proposed Systems 


(i) BSPS’s Arguments—BSPS makes three principal 
arguments why the Commission should require 
BSPS and NSCC to establish an interface between 
their proposed systems. First, BSPS argues that the 
absence of an interface would reduce the efficiency 
of both systems. BSPS explains that, absent an 


interface at the comparison level, only dual 
participants “would be able to submit the bulk of 
their municipal securities transactions to automated 
comparison systems.” In contrast, sole participants 
would continue to have to use the current, inefficient 
comparison process when trading with sole 
participants in the other clearing agency. At the 
clearance level, BSPS argues that the absence of an 
interface would severely curtail the principal 
objective of the proposed systems—that is, the 
netting of transactions and the corresponding 
reduction in the number of settlements participants 
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are required to make. 


BSPS continues that the operation of two non- 
interfaced systems would present three choices to 
users, or potential users, of the systems: (i) dual 
participation, (ii) sole participation or (ii) non- 
participation in either system. Dual participation, 
BSPS indicates, “would require payment of two sets 
of clearing agency fees and maintenance of two 
clearing agency processing streams.” In contrast, 
BSPS indicates that, although sole participants 
would pay only one set of clearing agency fees and 
would maintain only one clearing agency processing 
stream, sole participants would have to continue to 
process a larger proportion of their volume, than 
would dual participants, by means of the current 
inefficient processing procedures for municipal 
securities transactions. Confronted with this choice, 
BSPS believes, a broker or dealer “with limited 
involvement in municipal securities trading might 
opt for non-participation in either system.” BSPS 
concludes that, if this were to occur, the benefits of 
both systems would be further reduced.*? 


Second, BSPS believes that the absence of an 
interface would adversely affect the competitive 
position of many of the municipal securities broker 
and dealers that currently are BSPS’s participants. 
In brief, BSPS argues that many of the major 
municipal securities underwriters already use NSCC 
for processing their equity and corporate debt 
transactions and that, because of the back-office 
processing advantages of dealing with the smallest 
number of clearing agencies possible, those 
underwriters probably would use NSCC to process 
their municipal securities transactions. In contract, 
BSPS believes that “[mJany municipal securities 
brokers and dealers involved in purchasing 
municipal securities from underwriters and selling 
them to other municipal securities broker-dealers, 
banks and a wide range of end purchasers 
(‘wholesaling dealers’) are participants in BSPS and 
presumably would elect to use BSPS’s municipal 
securities comparison and clearing services.” 





At the settlement level, BSPS indicates that, 
although the increased netting resulting from the 
establishment of an interface would reduce the 
number of settlements participants would be 
required to make, most municipal securities 
transactions “would [continue to] have to be settled 
by certificate delivery due to the limited number of 
municipal securities which are eligible for inclusion 
in DTC or in other securities depositories.” 
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BSPS continues that, absent an interface between 
the proposed systems, underwriting dealers that are 
NSCC participants could attempt to hold down their 
processing costs by not joining BSPS and by 
insisting that sole BSPS participants either join 
NSCC in order to receive deliveries of underwritten 
securities or accept an adjustment in price 
reflecting the underwriters’ cost of delivering 
securities to them.*? BSPS argues that, if this were to 
occur, wholesaling dealers “would be required to 
belong, and incur the costs of belonging, to two 
clearing agencies while underwriting dealers would 
be able to limit their memberships to NSCC and, 
accordingly, avoid the costs of belonging to more 
than one registered clearing agency.” In addition, 
BSPS argues that, to the extent underwriting dealers 
that are sole NSCC participants engage in 
wholesaling municipal securities, they would have a 
significant competitive advantage over wholesaling 
dealers that are required to incur the cost of dual 
participation. 


Third, BSPS argues that the absence of an interface 
would adversely affect its competitive position. 
BSPS begins that, because of “the disparity in the 
size of the BSPS and NSCC operations and the 
differences in their respective potential sensitivity to 
fluctuations in the volume of their municipal 
securities processing business,” the absence of an 
interface would severely affect the ability of BSPS to 
compete with NSCC in providing comparison and 
clearance services for municipal securities 
transactions. BSPS adds that, because of the costs of 
dual participation, BSPS participants that are 
induced to join NSCC “would ultimately be 
constrained to discontinue whichever clearing 
agency participation the participants could easily 
afford to do without.” BSPS continues that, because 
NSCC is the system favored by underwriting dealers, 
wholesaling dealers probably would discontinue 
participating in BSPS. BSPS also suggests that the 
“absence of an interface is more likely to draw BSPS 
sole participants to NSCC than to draw NSCC sole 
participants to BSPS.” BSPS argues that, for broker- 
dealers that process their equity and corporate debt 
transactions through NSCC, it would be inefficient 
and uneconomical for them to process their 
municipal securities transactions through another 
clearing agency. In contrast, BSPS contends, “a 
decision by a sole BSPS participant to move its 
municipal securities processing to NSCC would 
simply involving [sic] changing clearing agencies.” 


In addition to its arguments in support of interfaces, 
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BSPS also describes what it believes should be the 
operational requisites of interfaces between the two 
systems. Specifically, BSPS believes that both the 
comparison and clearing interface must permit a 
sole participant in either BSPS or NSCC to submit 
uncompared trade data, for comparison only, or for 
comparison and clearing; to submit compared trade 
data for clearing; and, incompleting those functions, 
to relate only to the clearing agency to which it 
belongs. In addition, BSPS states that balance 
orders must be with a participant in one of the two 
clearing agencies and must have a compatible 
format so that a participant to which a deliver 
obligation is issued will be settling with a participant 
with a matching receive obligation.* Aside from 
these general requisites, however, BSPS believes 
that technical matters concerning the interface 
should be resolved between the operational 
personnel of NSCC and BSPS.*° 





33BSPS also argues that, if the municipal securities 
broker-dealers, banks and end purchasers 
(presumably institutions) that currently are NSCC 
participants also would use NSCC’s proposed 
municipal securities system, wholesaling dealers 
competing for their business would have an 
additional incentive to join NSCC absent an 
interface. 


3%BSPS explains that the principal costs of dual 
participation would be (i) the costs of maintaining 
two internal processing streams for municipal 
securities transaction; (ii) the costs of whatever 
clearing deposit, letter of credit or bonding 
requirements the clearing agencies would impose; 
and (iii) the participation and other non-volume- 
based fees that participants would have to pay. 


353BSPS also describes several operational 
approaches that it believes could be used as a basis 
for the interface. BSPS indicates that those 
approaches could serve as an initial framework for 
discussions between it and NSCC. 


3%6Among the technical matters that BSPS suggests 
should be resolved between the two clearing 
agencies are: (i) whether the interface should 
operate on a data exchange basis, through a shared 
performance of interfacing functions or through an 
alternating performance of interfacing functions 
and (ii) whether each clearing agency should 
interpose itself between its participants and the 
other clearing agency. 
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Finally, BSPS indicates that it recognizes that the 
“operation of an interface may place constraints on 
the freedom of each interfacing clearing agency to 
make improvements in its system.” To ameliorate 
this possibility, BSPS suggests that itand NSCC form 
a participant committee to evaluate the need for, 
and to recommend, systems improvements 
affecting the interface. 


(ii) NSCC’s Arguments—In response to BSPS’s 
position, NSCC states that it does not dispute BSPS’s 
characterization of the general benefits of 
interfaces. NSCC argues, however, that BSPS’s 
demand is “nothing more than an attempt to obtain 
free clearance services from NSCC.” NSCC explains 
that what BSPS is requesting is not an interface but 
rather a sponsored account arrangement, similar to 
that currently existing between NSCC and DTC.®%’ 
NSCC indicates that, under this arrangement, NSCC 
would clear and net all trades of BSPS’s participants 
and forward the resulting balance orders to BSPS to 
be passed out to BSPS’s participants. NSCC 
continues that it has no objection to providing that 
service, as long as BSPS pays the same fees that any 
NSCC participant would be required to pay for such 
an arrangement. NSCC also indicates that it would 
be willing to act as a comparison “hub” for all 
municipal securities trades or for trades between its 


participants and BSPS’s participants. Again, 
however, NSCC argues that it should be paid for that 
service. Finally, NSCC concludes that, if BSPS’s 
proposal were to be adopted, “[iJnstead of there 
being two systems, each offering similar services in 
competition with one another, the result would 
effectively be one operation, a riskless joint venture 


of two ostensible competitors.” 
original.) 


(Emphasis in 


Next, NSCC argues that BSPS’s_ conclusions 
concerning the competitive impact of non- 
interfaced systems are “sheer sophistry.” NSCC 
explains that BSPS’s contention that clearing agency 
membership is a factor in an underwriter’s selection 
of an underwriting syndicate is “fanciful.” NSCC also 
disputes BSPS’s contention that underwriting 
dealers that currently use both NSCC and BSPS will 
drop their BSPS membership if NSCC is permitted to 
process municipal securities transactions. Instead, 
NSCC suggests that underwriters probably would 
retain membership in both NSCC and BSPS, absent 
an interface, in order to take advantage of automated 
clearance for as many of their transactions as 
possible. 
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NSCC also disagrees with BSPS’s argument that 
noninterfaced sysiems would have an adverse 
competitive impact on BSPS. NSCC argues that 
BSPS's statement that there would be an exodus of 
wholesaling dealers from BSPS to NSCC, absent an 
interface, “has been shown to be specious.” In 
addition, NSCC argues that, to the extent that BSPS 
suggests that it is more sensitive to a reduction inthe 
volume of its municipal securities processing 
business than is NSCC, that argument is “little more 
than a plea” that BSPS be protected from normal 
competitive forces. 


Finally, NSCC argues that BSPS’s proposal “would 
have a highly destructive impact upon the 
innovation and technological progress that genuine 
competition is intended to foster.” NSCC explains 
that, because for all practical purposes the two 
clearing agencies would be operating an enforced 
joint venture, each innovation that NSCC developed 
would be subject to a forced sharing agreement with 
BSPS. NSCC also argues that it would not even be 
able to make appropriate systems changes without 
BSPS’s approval. NSCC concludes that no surer 
recipe could be found for “technological inertia and 
entrepreneurial paralysis.” 


(iii) BSPS’s Rebuttal—In rebuttal, BSPS argues that 
NSCC’s_ characterization of BSPS’s_ interface 
proposal is inaccurate. BSPS explains that, rather 
than a sponsored account arrangement, its proposal 
envisions that “most, or all, of the processing steps 
involved in comparing and clearing intra-agency 
transactions would be performed by each of the 
interfacing clearing agencies.” BSPS also explains 
that, depending on the operational frame work of the 
interface, the work involved in comparing and 
clearing inter-agency transactions could be: (i) 
divided between BSPS and NSCC; (ii) performed by 
either clearing agency under a cost-reimbursement 
arrangement; or (iii) performed by both BSPS and 





37The Commission notes that because NSCC’s CNS 
system is tied operationally to DTC’s system, NSCC 
participants using NSCC’s CNS system also must be 
direct or indirect participants in DTC. The sponsored 
account arrangement between NSCC and DTC 
permits NSCC members whose transaction volume 
does not justify incurring the expense of full 
membership in DTC to join indirectly through NSCC. 
NSCC pays fees to DTC for transactions in the 
sponsored accounts and guarantees the obligations 
of its sponsored account participants to DTC. 


SEC DOCKET/721 





NSCC in duplicate. Finally, BSPS indicates that, if 
necessary, it would be willing to compare and clear 
NSCC intra-agency trades.* 


(iv) NSCC’s Rebuttal—In rebuttal, NSCC argues 
that, although BSPS’s latest interface proposal 
seems more like the existing interfaces between 
NSCC and regional clearing agencies, BSPS’s 
proposal would present “many operational 
difficulties and high unnecessary costs.” NSCC 
explains that interfacing NSCC’s and BSPS’s 
proposed balance order systems would require each 
clearing agency to receive physical certificates from 
participants and to deliver those securities either to 
the other clearing agency or to the other clearing 
agency’s participants, depending on the structure of 
the interface. NSCC indicates this processing would 
be time-consuming and costly. NSCC continues 
that, in contrast, a sponsored account arrangement, 
such as that which it believed BSPS seemed to have 
proposed originally, makes “a great deal of sense 
operationally and in terms of cost.” NSCC concludes 
that BSPS’s latest proposal “seems to make little 
sense from a cost or operational point of view, but 
has the advantage for [BSPS] of creating at least the 
appearance of [BSPS’s] performing some function 
that would entitle it to services from NSCC at less 
than normal cost.” 


(v) The Commission’s Determinations—The Com- 
mission believes that interfaces between NSCC’s 
and BSPS’s proposed systems would increase the 
efficiency of both systems and would benefit 
participants in both systems, thereby furthering the 
establishment of the national clearance and 
settlement system envisioned by Congress in 
Section 17A of the Act. 


The benefits of interfaces have been recognized by 
Congress in Section 17A of the Act and by the 
Commission in other contexts. Section 17A(a) (2) of 
the Act directs the Commission to use its authority to 
facilitate the establishment of a national system for 
the prompt and accurate clearance and settlement 
of transactions in securities in accordance with 
certan Congressional findings. One of those findings 
set out in Section 17A(a) (1) of the Act is that: 


[t]he linking of all clearance and settlement facilities 
and the development of uniform standards and 
procedures for clearance and settlement will reduce 
unnecessary costs and increase the protection of 
investors and persons facilitating transactions by 
and acting on behalf of investors. (Emphasis added.) 
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In addition, the Commission, in describing what 
should be the characteristics of a national clearance 
and settlement system in the order granting NSCC 
registration as a clearing agency, determined that 
participants should be able “to compare, account for 
and settle through one entity all trades in securities 
included in the system, regardless of the location of 
the other party to the trade or the market in which the 
trade is executed.”*? The attainment of that goal is 
dependent on the establishment of a system of 
interfaces among clearing agencies. In addition, the 
Commission’s requirement that NSCC, as a 
condition to its registration, establish interfaces with 
the Midwest Clearing Corporation, the Pacific 
Clearing Corporation and the Stock Clearing 
Corporation of Philadelphia, as well as a link with the 
Boston Stock Exchange Clearing Corporation, also 
was a recognition of the importance of interfaces to 
the development of a national clearance and 
settlement system.*° 


More recently, the Division of Market Regulation’s 
standards for registration as a clearing agency 
stated that “[i]nterfaces among clearing agencies 
are important to the development of a national 
clearance and settlement system composed of 
autonomous clearing agencies.”*! 


In addition to the importance placed on interfaces by 
the Securities Exchange Act and the Commission, 
the voluntary establishment of numerous interfaces 
at both the clearing corporation and depository 
levels attest to the benefits of interfaces to the 
securities industry. 


In the present context, interfacing NSCC’s and 
BSPS’s proposed systems would allow persoris 
wishing to process as large a percentage of their 
municipal securities transactions as possible in an 
automated environment tu do so in a single account 
at one clearing agency without having to become a 





383BSPS also suggests that the over-the-counter 
interfaces between NSCC and the regional clearing 
agencies could serve as a model for the interface 
between NSCC and BSPS. 


Securities Exchange Act Release No. 13163 
(January 13, 1977). 


“ld. 


“\Securities Exchange Act Release No. 16900 (June 
17, 1980), 45 FR 41920 (June 23, 1980). 
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participant in both BSPS and NSCC. Interfacing the 
two systems also would result in greater netting of 
transactions and thus would reduce further the 
number of settlements that currently have to be 
made in the municipal securities markets. That 
reduction should help to minimize the number of 
fails to receive and fails to deliver that currently exist 
in the settlement of municipal securities 
transactions as well as the financing costs of settling 
municipal securities transactions. Moreover, by not 
having to become dual participants, participants 
would have to pay membership and other non- 
volume-related fees to only one clearing agency. 
Finally, because participants would have to maintain 
only one clearing agency processing stream for 
municipal securities transactions and would have to 
be familiar with only one set of procedures and forms 
for those transactions, participants’ back-office 
operations should be simpler and less costly. 


Turning to the competitive arguments raised by 
NSCC and BSPS, although the Commission 


recognizes that the events projected by BSPS could 
occur, BSPS has not convinced the Commission that 
those events inevitably would occur or that they 
would occur in the magnitude suggested by BSPS. 
More specifically, the Commission recognizes that 
persons currently using NSCC to process their equity 


and corporate debt securities would have an 
incentive to use NSCC for their municipal securities 
processing.’ By doing so, those persons would 
receive certain benefits. Among those benefits 
would be that the money settlement for municipal 
securities transactions would be netted with the 
money settlement for equity and corporate debt 
transactions. In addition, rather than having to relate 
to two clearing agencies and to use two sets of 
procedures, participants could use one clearing 
agency processing stream. Participants also would 
not have to pay two sets of membership and other 
non-volume related fees. 


At the same time, the Commission cannot conclude 
that those persons would not use BSPS’s proposed 
services absent an interface. That decision would 
depend on a number of factors, including the costs 
of dual participation, the cost of processing 
municipal securities transactions with BSPS sole 
participants on a nonautomated basis and the utility 
of BSPS’s other services.*? 


In addition, BSPS has not convinced the 


Commission that, absent an interface, “wholesaling” 
dealers that initially chose to use BSPS’s proposed 
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service would be drawn inevitably into dual 
participation and thereafter induced to become 
NSCC sole participants. The Commission recognizes 
that in order to reduce their costs municipal 
securities underwriters that are sole NSCC 
participants may try to require as a condition to 
participating in an underwriting that sole BSPS 
participants join NSCC or accept an adjustment in 
price reflecting the underwriters’ additional cost of 
delivering securities to them. The extent to which 
sole BSPS participants would be induced to become 
dual participants, however, again would depend ona 
number of factors, including the fees charged by 
each clearing agency, the range and quality of 
services offered by each clearing agency and the 
number of transactions BSPS’s participants have 
with NSCC’s participants. Similarly, the decision by a 
wholesaling dealer to maintain dual participation or 
to become a sole participant would depend on a 
number of factors, including the cost of dual versus 
sole participation, the utility and range of services 
offered by each clearing agency, the cost of 
processing municipal securities transactions on a 
non-automated basis and the percentage of 
transactions with participants in each clearing 
agency. 


For the reasons discussed above, the Commission 
has determined that interfaces should be 
established between NSCC’s and BSPS’s proposed 
comparison systems and between NSCC’s and 
BSPS’s proposed balance order systems. Interfaces 
would increase the efficiency of both systems and 
would increase the benefits of both systems to 
participants. The Commission also recognizes that, 
absent interfaces, there would be certain economic 
incentives, as discussed above, for potential users of 
the proposed systems to choose NSCC’s system. 
Establishment of interfaces would significantly 
reduce those economic incentives. Also, as 
discussed below, the Commission has not been 
persuaded by NSCC’s arguments against interfacing 
the proposed systems. 





“27The Commission also recognizes that NSCC 
processes by far the largest number of equity and 
corporate debt transactions and that many persons 
doing an equity and corporate debt business as well 
as a municipal securities business already are NSCC 
participants. 


“For example, BSPS offers financing and physical 
delivery services. 
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In arguing against BSPS’s proposal for interfacing 
NSCC’s and BSPS's proposed systems, NSCC makes 
two principal arguments. First, NSCC argues that 
BSPS’s proposal would result in a costly and time- 
consuming interface. At the same time, although 
NSCC has not been able to agree with the specific 
proposals offered by BSPS, NSCC has acknowledged 
that there would be benefits in linking, or interfacing, 
the proposed systems. For example, NSCC 
acknowledges that linking its and BSPS’s proposed 
systems through a sponsored account arrangement 
would make sense operationally and in terms of 
costs. 


In determining that interfaces should be established 
between NSCC-s and BSPS’s comparison and 
balance order systems for municipal securi- 
ties, the Commission has determined not 
to mandate the specific operational details 
of those interfaces nor to endorse any of NSCC’s 
or BSPS’s specific proposals at this time. As 
a general matter, the Commission believes it is 
appropriate for operational decisions to be made by 
the personnel of the clearing agencies. In this 
instance, as discussed above, although NSCC and 
BSPS have not been able to agree on a specific 
proposal, both NSCC and BSPS have suggested 
different ways in which their systems could be linked 
or interfaced. Those proposals could serve as a basis 
for an agreement between the two clearing agencies. 
Accordingly, as is discussed subsequently, the 
Commission will require NSCC and BSPS to 
establish a coordinating committee to facilitate the 
resolution of the operational details of the interfaces. 


Second, with regard to NSCC’s concern that an 
interface would cause technological inertia, the 
Commission recognizes that enhancements to 
existing interfaced services may have to be 
coordinated if an interface is to continue to operate. 
That problem has not proven troublesome in other 
contexts, however. Moreover, as a general rule, the 
Commission believes that the introduction of new 
services need not be delayed until an interfaced 
clearing agency has developed a comparable 
service. As aresult, the Commission does not believe 
that interfacing NSCC’s and BSPS’s_ proposed 
systems would be a significant factor discouraging 
the development of new services by either clearing 
agency. 


Approval of NSCC’s and BSPS’s Proposals Is 
Conditioned on the Establishment of Interfaces 
Which Are Free as To Participants 
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(i) BSPS’s Arguments—In addition to requesting the 
establishment of interfaces between NSCC’s and 
BSPS’s proposed systems concurrently with those 
systems beginning operations, BSPS requests that 
the interfaces be free as to participants. BSPS 
explains that the term “free interface” means that 
participants would pay the same fee for comparing 
and clearing inter-agency transactions through an 
interface as they would for comparing and clearing 
intra-agency transactions. 


BSPS continues that the term “free interface” does 
not refer to the costs to interfaced clearing agencies 
of establishing and operating an interface. BSPS 
indicates that it believes those costs should be 
allocated between interfaced clearing agencies: (i) 
by each bearing their respective costs of 
establishing the interface, and an appropriate 
portion of any common costs, or (ii) by each bearing 
an appropriate portion of all costs of establishing the 
interfaces, including each clearing agency’s internal 
costs. BSPS also envisions that either of the above 
cost-sharing arrangements would be used to defray 
the ongoing expenses of operating the interface. 


Next, BSPS discusses why it believes “the existence 
of any interface fees poses the same potential threat 
to the viability of its municipal securities clearing 
and comparison systems as the operation of the. . . 
systems without interfaces.” First, BSPS explains 
that, if interfaces are not free to their respective 
participants, sole participants in each clearing 
agency will incur an additional expense for 
processing transactions with sole participants in the 
other clearing agency. BSPS indicates that, if those 
participants’ aggregate interface fees exceed the 
cost of dual participation, sole participants could 
decide to become dual participants rather than to 
continue to use the interface. Second, BSPS argues 
that, although high charges would favor dual 
participation, even low interface fees “could impair 
the utility of the [interfaces] to a participant whose 
transactions through the [interfaces] were a high 
percentage of all its transactions.” Third, BSPS 
argues that underwriting dealers could adjust 
transaction prices to wholesaling dealers in order to 
pass on the underwriting dealers’ costs of using the 
[interfaces].” Finally, BSPS concludes that, although 
it “recognizes that the effects of interface fees on 
competition between BSPS and NSCC would vary 
depending on the amount of the fees and the mix of 
municipal securities transactions processed by 
BSPS participants. . ., [t]he effects of interface fees 
are so difficult to monitor, let alone predict, that the 
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imposition of any interface fee is likely to undermine 
the viability of the [interfaces].” 


(ii) NSCC’s Arguments—NSCC makes a number of 
arguments why it believes the Commission should 
not mandate the establishment of a free interface 
between NSCC’s and BSPS’s proposed systems. 
NSCC begins by arguing that “[f]ree interfaces are 
departures from cost-based pricing that can be 
justified, if at all, only onthe basis of some overriding 
public policy concern.” NSCC explains that Section 
17A(b)(3)(D) of the Securities Exchange Act 
requires that “[t]he rules of the clearing agency 
[must] provide for the equitable allocation of 
reasonable dues, fees, and other charges among its 
participants.” Given this statutory mandate, NSCC 
concludes that, “[a]bsent overriding [national 
clearance and settlement or national market 
system] goals, the principle governing fee allocation 
must be the concept that fees should be based on 
the cost of services provided.” “Failure to adhere to 
this principle,” NSCC believes, “leads to economic 
distortions as use of ‘free’ services expands and the 
use of other services that must bear the actual cost 
of the ‘free’ services contracts without economic 
justification.” 


NSCC continues that the one overriding concern 
identified to date, and the basis of the Free Interface 
Condition to its registration, was the concern that 
NSCC might obtain an insurmountable lead over the 
non-New York clearing agencies unless they were 
able to offer one-account processing through full, 
and initially free, interfaces prior to NSCC’s offering 
similar services. NSCC indicates that “[w]ithout 
such an interim requirement, there was concern that 
‘NSCC could obtain a competitive advantage by 
charging interface fees. . .designed to encourage 
brokers and dealers located outside New York City to 
use the NSCC network rather than another clearing 
corporation.’ ” NSCC further indicates that the op- 
ponents of interface fees hypothesized that the loss 
of participants by non-New York clearing agencies 
might, in turn, negatively impact their affiliated 
market places. NSCC concludes that “[i]t was to 
meet this specific concern, and not as part of any 
genera: policy favoring subsidies to competing 
clearing corporations, that the Commission required 
NSCC to establish free interfaces with [three 
regional clearing corporations].” (Emphasis in 
original.) 


Next, NSCC offers three principal reasons why the 
justification behind the Free Interface Condition to 
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its registration “cannot simply be carried over into 
the field of municipal securities as a basis for 
granting a similar subsidy to BSPS.” First, NSCC 
argues that BSPS plays no national market system 
role. 


Second, NSCC indicates that BNC, BSPS’s parent, 
controls several bank and broker-dealer 
subsidiaries that compete directly with NSCC’s bank 
and broker-dealer participants. NSCC continues 
that, “[i]f BSPS’s free interface demand were 
acceded to, those [BNC] broker-dealer and bank 
affiliates would gain a wholly unwarranted 
competitive advantage over all other broker-dealers 
and banks.” NSCC explains that its participants 
currently bear the cost of interfaces on a mutualized 
basis as part of the fees they pay and that it would not 
be appropriate to require them to “subsidize the 
operations of BSPS and its affiliated brokers and 
banks, which would be their own direct 
competitors.” NSCC also concludes that BNC 
“should not be allowed to take advantage of a special 
subsidy program merely to increase the return to its 
own public shareholders.” 


Third, NSCC argues that: 


if BSPS were deemed entitled to a free interface 
with NSCC, it is difficult to see a principled 
basis for denying a similar free interface to any 
other securities industry entity that performs 
some type of clearance function and might 
choose to apply for registration as a clearing 
agency. Correspondent brokers, banks that 
engage in physical delivery of municipal 
securities, broker-dealers that offer fully 
disclosed clearing to other brokers—all would 
be entitled to free interfaces with as much 
legitimacy as BSPS. The Commission can avoid 
future free interface demands from entities 
such as these only by making it clear that the 
policy behind the Free Interface Condition 
confines its application to the non-New York 
exchange-affiliated clearing agencies that the 
Condition originally covered. 


NSCC concludes that because of the above 
considerations “any interface with BSPS should not 
only bear normal interface charges, but also fully 
reflect the additional extra costs to NSCC of handling 
an interface transaction (i.e., the interface should 
not only reflect the revenue that NSCC gives up from 
interface transactions but also the large additional 
cost to NSCC of operating the interface.)” 
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Finally, NSCC argues that the “free interface 
subsidy,” if ever warranted, should be available “to 
only those entities that are in fact clearing agencies 
within the generally accepted criteria of today’s 
clearing environment.” NSCC explains that, 
although BSPS has received temporary registration 
as a Clearing agency, “BSPS lacks most of the 
essential attributes that a clearing agency should 
have, and would be demonstrably unable to satisfy 
the Commission’s own standards for permanent 
clearing agency registration.” NSCC continues that 
BSPS’s failure “to utilize either the organizational 
structure or the operational safeguards of a normal 
clearing agency makes it inappropriate to put a 
contra side clearing agency and its participants at 


risk by requiring it to operate a free interface with 
BSPs..” 


(iii) BSPS’s Rebuttal—In response, BSPS states that 
it has never requested and does not intend to 
request that NSCC compare and clear BSPS intra- 
agency transactions. Moreover, BSPS indicates it 
“has offered to compare and clear. . .BSPS-NSCC 
inter-agency transactions and, if operationally 
desirable, would be prepared to compare and clear 
NSCC intra-agency transactions.” BSPS continues 
that it also “is prepared to absorb its share of the 
marginal incremental costs incurred by it and NSCC 
in processing transactions through the interfaces.” 


BSPS adds, however, that “[u]nlike NSCC, [it] does 
not believe that the costs of an interface properly 
include the revenues which the clearing agency 
loses by not charging a participant submitting an 


inter-agency transaction for the side of the 
transaction submitted to an interfacing clearing 
agency.” Finally, BSPS iterates that its proposed 
interface “would be ‘free’ only inthe sense that BSPS 
and NSCC would charge participants the same fee 
for comparing and clearing inter-agency 
transactions through the interfaces as for comparing 
and clearing intra-agency transactions.” 


With regard to NSCC’s comment that BSPS is not a 
true clearing agency, BSPS states that BSPS, like 
NSCC, is currently operating under an extension 
granted by the Commission of its temporary 
registration as a clearing agency. BSPS also 
indicates that it “has rules defining the services it 
provides, fee schedules, participation standards, 
and mechanisms for determining initially, and 
thereafter monitoring, the financial condition of its 
participants.” BSPS further indicates that it has 276 
participants that are not BSPS affiliates. BSPS 
continues that it is prepared to take “any reasonable 
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steps necessary to maintain the operational and 
financial integrity of the interfaces, including steps 
to provide adequate assurances that BSPS 
participants would satisfy receive and deliver 
obligations incurred in connection with inter-agency 
transactions.” Finally, BSPS states that it, like other 
clearing agencies, “will be required to adopt any 
safeguards, procedures and governance provisions 
which the Commission eventually includes in its 
standards for the permanent registration of clearing 
agencies.” 


(iv) NSCC’s Rebuttal—NSCC argues that it believes 
BSPS's interface proposal would be too costly to be 
attractive to many participants although BSPS 
believes otherwise. NSCC continues that “neither 
conclusion can be validated except by measuring 
the demand for the interface when it bears normal 
costs, undistorted by subsidies” (emphasis in 
original). NSCC explains that a free interface would 
provide an incentive to process transactions through 
an interface rather than through some other method, 
such as dual participation, that might be more 
efficient. NSCC concludes that market demand, 
unclouded by subsidies, should determine the 
extent of interface use. 


NSCC also argues that BSPS’s proposal for a free 
interface “would require the Commission to engage 
in a complicated and guideless rate-making and 
subsidy-cost/benefit analysis. . .,” and that “[t]he 
Commission has no statutory authority or 
experience in fixing rates for individual services.” 


(v) The Commission’s Determinations—In 
discussing the free interface issues raised by NSCC 
and BSPS, the Commission has considered two 
principal questions. First, what are the costs of an 
interface and how should those costs be allocated 
between clearing agencies? Second, how should the 
costs allocated to each clearing agency be recovered 
from its participants? 


(a) What are the costs of an interface and how should 
those costs be allocated between clearing 
agencies?—In general, there are two types of cost 
associated with an interface. The first type of cost 
arises from additional activities that each clearing 
agency has to perform as a result of the interface 
(“interface activities”). Among those activities are 
data transmission and the reconciliation of interface 
positions. The second type of cost arises from 
certain activities that will have to be performed 
regardless of whether there is an_ interface 
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(“common activities”).** As a practical matter, those 
common activities have to be performed by one 
entity. That entity could be either clearing agency or 
a third party. Among those activities are the 
comparison and netting of inter-agency municipal 
securities transactions. 


As previously discussed, the Commission has 
determined not to specify the operational details of 
the interfaces at this time. Rather, the Commission 
will require NSCC and BSPS to establish a 
coordinating committee to facilitate the resolution 
by NSCC and BSPS of those operational details. Until 
those operational details are resolved, it will be 
unclear whether NSCC, BSPS or a third party will 
perform the common functions of the interface. 


Also as previously discussed, both BSPS and NSCC 
have put forward proposals to perform the common 
activities of the interfaces. For example, BSPS has 
offered to compare inter-agency municipal 
securities transactions and to net, and issue balance 
orders for, inter-agency municipal securities 
transactions. BSPS also has indicated that it would 
be willing for NSCC to perform those functions. 
NSCC, in turn, has offered to act as a comparison 
hub for inter-agency municipal securities 
transactions or to process transactions on a 
sponsored account basis. NSCC and BSPS disagree, 
however, on how the entity performing the common 
activities of the interface should be compensated. 
BSPS argues that the clearing agency performing 
the common activities should charge only its 
incremental cost while NSCC argues that BSPS 
should pay NSCC the same fees as do other NSCC 
participants. 


As for the cost of interface activities, BSPS suggests 
that (i) each clearing agency could bear its own costs 
or (ii) that those costs could be added to the cost of 
the common activities of the interface and that each 
clearing agency then could be assigned an 
appropriate portion of all the costs of the interfaces. 
NSCC, in turn, argues that BSPS should bear the 
“large additional cost to NSCC of operating the 
interface.” 


In addition to giving NSCC and BSPS an opportunity 
to determine the operational requisites of the 
interface, the Commission believes that NSCC and 
BSPS also should be given an opportunity to 
determine on what basis the entity performing the 
common activities of the interfaces should be 
compensated and how the costs of the interfaces 
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should be allocated. As discussed above, the 
resolution of those issues will depend in part on the 
determination of which entity will perform what 
common activities. Also, the Commission again 
believes it is more appropriate that the two clearing 
agencies initially make these types of 
determinations. Accordingly, the Commission will 
require that the coordinating committee also 
consider the basis on which entities performing the 
common activities should be compensated and the 
manner in which the costs of the interface should be 
allocated. Moreover, because the principal focus of 
NSCC’s and BSPS’s comments has been on whether 
interfaces should be established and not on the cost 
and cost allocation aspects of the interfaces, if NSCC 
and BSPS are not able to resolve those issues, the 
reports that the coordinating committee will be 
required to make to the Commission should provide 
a better record for a Commission decision. 


(b) How should the costs allocated to each clearing 
agency be recovered from participants?—The 
Commission also considered the basis on which 
clearing agencies could recover the costs of an 
interface from participants. In a “free interface,” 
participants pay the same fee for comparing and 
clearing transactions through an interface as they do 
for comparing and clearing intra-agency 
transactions. The cost of the interface thus is 
mutualized by each clearing agency. In contrast, if 
an interface is not free, the cost of an interface is 
charged only to those participants that process 
transactions through the interface. 


The Commission believes that the interfaces 
between NSCC’s and BSPS’s proposed systems 
should be free interfaces for three principal reasons. 
First, interface fees have a tendency to discourage 
use of an interface and, if set at a sufficiently high 
level, could undermine, or effectively eliminate, the 
benefits of an interface. Second, the Commission 
agrees with BSPS that the effects of interface fees 
are difficult to monitor, let alone predict, and there 
would be considerable regulatory costs associated 
with monitoring and evaluating those fees. Free 
interfaces would reduce the need for the 
Commission to become involved in disputes over 
cost allocation and would avoid the risk that 
undesirable effects may result from interface fees. 





“This statement assumes that transactions 
processed through an interface would be processed 
by one of the two clearing agencies absent an 
interface. 


SEC DOCKET/727 





Third, absent overriding policy reasons, the 
Commission believes that all of a clearing agency’s 
participants should contribute toward a clearing 
agency's participation in a national system. In 
discussing the free interface condition to NSCC’s 
registration, the Commission determined that: 


Current trading practices obligate the selling 
side of a transaction to make delivery to the 
buying side of the transaction. Once interfaces 
are in place, a party to atransaction effected on 
an exchange or through use of an OTC trading 
mechanism will not know the location at which 
the other party to the transaction has elected to 
clear and settle securities transactions. As a 
result, all parties to exchange and OTC 
transactions would have an equal likelihood of 
entering into sale transactions which would 
occasion the use of interfaces.*° 


That reasoning applies equally to the municipal 
securities market. More specifically, when executing 
a municipal securities transaction an entity will not 
know the location at which the other party to the 
transaction will process that transaction. For 
example, in agiven transaction, an NSCC participant 
could deal with another NSCC participant, a BSPS 
participant or a dual participant. In addition, due to 
the allocation feature of balance order systems, a 
participant in one clearing agency that executes a 
transaction with a participant in an interfaced 
clearing agency could be instructed to receive 
securities from, or deliver securities to, a participant 
in its own clearing agency, while a participant that 
deals only with participants in its own clearing 
agency could be instructed to deliver securities to, or 
receive securities from, a participant in an 
interfaced clearing agency. Similarly, the netting 
feature of balance order systems could result in a 
participant “netting-out” even though it executed a 
transaction with a participant in another clearing 
agency. 


The Commission also has not been persuaded by 
NSCC’s arguments that interfaces between the two 
systems should bear interface charges. NSCC 
argues that free interfaces are departures from cost- 
based pricing that can be justified, if at all, only on 
the basis of some overriding public policy concern. 
The Commission does not agree with NSCC’s 
premise. Rather, as discussed above, as a general 
matter, the Commission believes that all 
participants of a clearing agency should contribute 
toward a clearing agency's participation in a national 
system. 
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NSCC also makes six other arguments why it 
believes BSPS’s request should not be granted. First, 
NSCC argues that the basis for the Free Interface 
Condition to its registration was concern that 
interface fees might result in the loss of participants 
by non-New York clearing agencies, and that loss, in 
turn, might negatively impact their affiliated 
marketplaces. NSCC adds that BSPS plays no 
national market system role. The Commission 
disagrees with NSCC’s characterization of the 
purpose of the Free Interface Condition. While the 
Commission agrees that the effect of NSCC’s 
registration on regional exchanges was a 
consideration in the Commission’s decision to 
impose conditions on NSCC’s registration, that 
effect was only one of a number of considerations 
that formed the basis for the Commission’s 
determination.*© 


Second, NSCC argues that a free interface would 
grant BSPS’s broker-dealer and bank affiliates an 
unwarranted competitive advantage over other 
broker-dealers by allowing the BSPS affiliates to 
clear through BSPS and avail themselves of 
essentially free services through the use of BSPS’s 
interfaces. The Commission is not persuaded by this 
argument. Because BSPS’s affiliates would have to 
pay the same fees and meet the same participation 
standards as BSPS’s other prticipants, they would 
not receive preferential treatment over other BSPS 
participants. The Commission also does not believe 
that a free interface would give BSPS’s affiliates an 
unwarranted advantage over NSCC’s participants. In 
a free interface, each clearing agency incurs costs in 
operating an interface and recovers those costs in 
full from its participants on a mutualized basis. Asa 
result, participants that do not process transactions 
through the interface, or that process only a small 
number of transactions, pay the same fee as 
participants that have a large number of interface 
transactions. Participants that do not use the 
interface or do so only occasionally thus could be 
characterized as “subsidizing” the heavier users of 
the interface. However, such a “subsidy” would 
result in NSCC participants’ “subsidizing” other 
NSCC participants and in BSPS participants’ 
“subsidizing” other BSPS participants but not in 
NSCC participants’ “subsidizing” BSPS participants. 
Moreover, as discussed above, the Commission 





4sSecurities Exchange Act No. 13163 (January 13, 
1977). 


“eSee generally, Securities Exchange Act Release No. 
13153 (January 13, 1977). 
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believes that it is difficult to determine to what extent 
participants “use” an interface and that as a general 
matter all participants of a clearing agency should 
contribute toward that clearing agency’s 
participation in the national clearance and 
settlement system. 


Third, NSCC argues that, if the Commission grants 
BSPS a free interface, it would be difficult to deny 
free interfaces to other securities industry entities 
that perform some type of clearance function and 
that register as clearing agencies. NSCC adds that 
“correspondent brokers, banks that engage in 
physical delivery of municipal securities, broker- 
dealers that offer fully disclosed clearing to other 
brokers—all would be entitled to a free interface with 
as much legitimacy as BSPS.” Although NSCC does 
not identify the basis for that concern, the 
Commission assumes that NSCC is concerned that 
free interfaces would encourage new entry and thata 
multiplicity of interfaced clearing agencies would 
result in a costlier, less efficient system. In addition, 
NSCC may be arguing that free interfaces would 
make entry into the securities processing field more 
attractive and that, to the extent new entrants attract 
volume away from an existing clearing agency, that 
existing clearing agency’s per unit costs, and thus its 
fees for its remaining participants, would increase 
significantly. 


The Commission recognizes that, if there is a 
proliferation of linked clearing agencies, at some 
point the costs of interfacing those entities could 
outweigh the efficiencies that result from the 
interfaces. The Commission believes that concern 
is somewhat speculative in this context, however. 
There have been no clearing corporation 
registrations since NSCC was required to establish 
free interfaces with three regional clearing agencies. 
Moreover, there are significant cost to registering as 
a Clearing agency. In addition to the monetary cost of 
complying with the requirements of Section 17A of 
the Act, compliance with those requirements limits 
the manner in which a clearing agency can conduct 
its business. Absent more persuasive evidence, the 
Commission does not believe that NSCC’s concern 
about the potential for a proliferation of clearing 
agencies is a reason for not requiring a free 
interface. 


Fourth, NSCC argues that a free interface with BSPS 
is especially inappropriate because BSPS is not a 
“true” clearing agency, as that term is accepted in 
today’s clearing environment. NSCC further argues 
that, because BSPS is not a true clearing agency, a 
free interface with BSPS presents particular risks to 
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NSCC and its participants. 


The Commission does not share NSCC’s concern. 
BSPS has been granted temporary registration as a 
clearing agency, as has NSCC, pursuant to 
Securities Exchange Act Rule 17Ab-2. In addition, 
pursuant to the Division of Market Regulation’s 
standards for clearing agency registration, BSPS 
soon will have to file an amended application for 
registration as a clearing agency. Prior to granting 
BSPS fulll registration as a clearing agency, the 
Commission will have to determine that BSPS’s rules 
and procedures are in compliance with the 
requirements of Section 17A of the Act. 


With regard to NSCC’s concern that BSPS presents 
particular risks to NSCC and its participants, the 
Division of Market Regulation’s standards for 
clearing agency registration recognize the right of 
one clearing agency to “require reasonable 
assurance of another clearing agency’s ability to 
meet its obligations of its participants.” Also as 
discussed, BSPS has agreed to take “any reasonable 
steps necessary to maintain the operational and 
financial integrity of the interfaces, including steps 
to provide adequate assurances that BSPS 
participants would satisfy receive and deliver 
obligations incurred in connection with inter-agency 
transactions.” 


Fifth, NSCC argues that BSPS’s interface proposal 
would be costly but that, if that interface were free, 


there would be an economic incentive for 
participants to use the interface in spite of the cost 
rather than some other method to process 
transactions, such as dual participation, that might 
be more efficient. The Commission is not persuaded 
by NSCC’s arguments for several reasons. The 
Commission at this time has not mandated any 
particular interface structure. More importantly, 
however, NSCC has not persuaded the Commission 
that, in light of the well recognized benefits of 
interfaces, dual participation would be a more 
efficient method of processing municipal securities 
transactions. As discussed, the Commission 
believes that interfacing NSCC’s and BSPS’s 
proposed systems would improve the efficiency of 
both systems and would increase the value of those 
systems to participants. Dual participation, on the 
other hand, would negate many of those benefits. For 
example, dual participation would reduce the 
number of municipal securities transactions that 
could be netted, and would correspondingly 
increase the number of settlements that would have 
to be made. That effect would increase fails to 
deliver and fails to receive between municipal 
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securities brokers and dealers and would increase 
participants’ financing costs. Dual participation also 
would mean that municipal securities brokers and 
dealers would have to pay two sets of membership 
and other non-volume related fees and would have to 
maintain two clearing agency processing streams. 
Finally, also as discussed, the Commission believes 
that as a general matter all participants of a clearing 
agency should contribute toward its involvement in 
the national clearing and settlement system. 


Finally, the Commission strongly disagrees with 
NSCC’s argument that the Commission has no 
statutory authority to determine whether an 
interface should be free as to participants. Contrary 
to NSCC’s assertion, Section 17A of the Act makes 
plain that the Commission’s responsibilities include 
such determinations. For example, 17A(b) of the Act 
requires that the Commission determine that the 
“rules of clearing agencies provide for the equitable 
allocation of dues, fees and other charges.” The fees 
NSCC and BSPS will charge for use of interfaces 
clearly are within that statutory charge. Section 
17A(b) of the Act also requires the Commission to 
determine that the “rules of the clearing agency are 
designed to promote the prompt and accurate 
clearance and settlement of securities transactions 
to assure the safeguarding of securities and funds 
which are in the custody or control of the clearing 
agency, and to remove impediments to and perfect 
the mechanism of a national system.” As discussed, 
the imposition of interface fees could affect 
Significantly the efficiency and utility of NSCC’s and 
BSPS’s proposed systems. 


In addition, in Bradford National Clearing 
Corporation v. Securities and Exchange 
Commission, the United States Court of Appeals for 
the District of Columbia in reviewing the scope of the 
Commission’s authority in Section 17A, held that any 
decision by a clearing agency is reviewable by the 
Commission if that decision “may affect the 
realization of the national clearing system 
envisioned by Congress—i.e., one that is safe, 
efficient and competitive.’*? The Commission 
believes that the decision by a clearing agency to 
impose interface fees clearly could impair the 
efficiency and utility of interfaced services. 


Approval of NSCC’s and BSPS’s Proposals Is 
Conditioned on the Establishment of Interfaces 
Concurrently with the Termination of the Operation 
of the Systems on a Test Basis 
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(i) BSPS’s Arguments—BSPS makes two principal 
arguments why the Commission should require 
NSCC and BSPS to establish an interface at the time 
their proposed systems begin operations. First, 
BSPS argues that it operationally is easier and less 
disruptive to establish an interface prior to, rather 
than after, commencement of the proposed 
systems. BSPS estimates that, assuming good faith 
by both clearing agencies, an interface could be fully 
operational “within less than six months” if 
established prior to the systems beginning 
operations. In contrast, BSPS believes that, if 
interfacing is not initiated until after the systems are 
fully operational, it “would take considerably 
longer.” BSPS indicates, for example, that, once the 
systems are operational, establishing an interface 
would require both clearing agencies to reprogram 
various operations and replace forms, and may 
entail hardware modifications and changes in fee 
schedules. 


Second, BSPS argues that delaying an interface 
would have an adverse effect on both clearing 
agencies’ participants. In brief, BSPS indicates that 
to the extent NSCC and BSPS have to change their 
systems to accommodate an interface, participants 
in both systems would have to modify recently 
established back office operations. BSPS also 
indicates that “decisions made by participants 
regarding their processing streams, the clearing 
organization to which they belong and their trading 
activities [would be] affected by the availability or 
unavailability of interfaces and [would be] difficult 
and expensive to reverse once taken.” Finally, BSPS 
fears that, because of the operational problems and 
costs resulting from non-interfaced systems, 
participants could become disenchanted with the 
proposed systems and could revert to exception 
processing “rather than make the adjustments to 
their backoffice operation necessary to interact with 
interfaced systems.” 


In addition, BSPS argues that, without Commission 
action, the two systems would operate 
independently and inefficiently, “and that progress 
toward interfaces will be sufficiently delayed for both 
wholesaling dealers and BSPS to become victims of 
the competitive inequities inherent in a 
noninterfaced operation of the systems.” BSPS 
argues that, despite the generally acknowledged 





47590 F.2d 1085, 1114 (D.C. Cir. 1978) (emphasis in 
original). 


Volume 21, No. 9, December 9, 1980 





advantages of interfaced clearing systems, “the 
history of interfacing in securities processing has 
been one of halting progress, ususally achieved only 
at the Commission’s insistence.” BSPS indicates 
that the reason for that halting progress has been 
that the implementation and operation of almost 
every proposed interface has been of more import- 
ance to one of the two interfacing clearing agencies 
than to the other. BSPS indicates that, typically, the 
reluctant clearing agency either believed it was more 
appropriate to allocate its energies and resources to 
other areas or was concerned that the establishment 
of aninterface would dilute a competitive advantage. 
BSPS concludes that in this instances, “NSCC will be 
the reluctant party.” As support for its conclusion, 
BSPS argues that, although revenues from 
municipal securities processing are important to 
BSPS, they are relatively unimportant to NSCC. BSPS 
also argues that BSPS has had difficulty in getting 
NSCC to discuss establishing an interface. 


Next, BSPS argues that “the strongest inducement to 
both it and NSCC to promptly establish the 
interfaces would be a Commission determination 
not to permit either BSPS’s or NSCC’s systems to be 
implemented unless comparison and clearing 
interfaces were in place.” BSPS explains that both 
BSPS and NSCC participants are anxious to obtain 
automated municipal securities services and that, if 
one party were perceived to be dilatory in 
establishing the interface and delaying the 
availability of the proposed systems, that clearing 
agency would risk losing business. 


BSPS also outlines two measures the Commission 
could take if it is concerned that either NSCC or 
BSPS would not work diligently toward the 
establishment of the interface. First, BSPS suggests 
requiring NSCC and BSPS to establish a schedule for 
implementing the interface and to report 
periodically whether the schedule is being met. If 
one party were found to be responsible for a delay, 
BSPS suggests that the Commission allow the other 
party to implement its system while conditioning the 
implementation of the dilatory party’s system on the 
completion of the interface. BSPS also suggests that 
the Commission could take other action against the 
dilatory clearing agency, including a proceeding 
under Section 19(h) of the Act. Second, BSPS 
suggests the Commission could require each 
clearing agency to post a bond to indemnify 
participants against savings that would be lost 
because of a failure by one or both clearing agencies 
to meet that schedule. 
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(ii) NSCC’s Argument—In response, NSCC argues 
that it is easier operationally to establish an interface 
between operating systems than it is to construct an 
interface at the outset. NSCC explains that the 
“testing of an interface would be easier with real 
transactions from existing systems.” NSCC also 
believes that BSPS’s contention that approval of both 
systems should be delayed until an interface is 
established is baseless, “since interfaces of the type 
currently in operation are transparent to participants 
in interfaced clearing agencies. . .” 


NSCC also argues that BSPS’s demand for an 
interface concurrent with commencement of 
operations is designed to delay implementation of 
both proposals. NSCC believes that BSPS long has 
sought to delay NSCC’s proposed clearance system 
for municipal securities and that BSPS’s request for 
an interface concurrent with commencement of 
operations is the latest facet of that plan. NSCC 
explains that “[f]or two years, [BSPS] was quite 
content to sit back, without competition from a 
modern balance order clearance system for 
municipal securities, and carry on a lucrative 
business in trade-for-trade settlement, reaping large 
profits from transaction fees and interest revenues 
that would be reduced through the netting achieved 
by balance order clearance.” NSCC continues that 
“[nJow, when the municipal securities industry will 
no longer tolerate the continued absence of netting 
and balance order clearance, [BSPS] demands a 
free interface, knowing that this demand is 
unacceptable to the industry.” (Emphasis in 
original.) NSCC concludes that BSPS hopes to create 
a “no lose situation for itself—either there will be no 
change in the status quo, in which case [BSPS] will 
happily continue to profit from transaction fees and 
interest charges on trade-for-trade settlement at the 
industry’s expense, or NSCC will be forced to accept 
a free interface, in which case . . . NSCC will be 
required to grant [BSPS] free clearance services.” 


(iii) The Commission's Determinations— Because of 
the benefits that would result from the 
establishment of interfaces between NSCC’s and 
BSPS’s proposed systems, the Commision believes 
that the interfaces should be established at an early 
date. At the same time, the Commission recognizes 
that it will take time for NSCC and BSPS to work-out 
the operational details of the interfaces and to test 
the interfaces prior to putting them into operation. 
Consequently, establishing an interface 
concurrently with the commencement of the 
operation of the proposed systems on a test basis 


SEC DOCKET/731 





would delay the 
systems. 


implementation of beneficial 


The Commission believes the best solution to those 
conflicting demands is to allow the test period to 
begin immediately but to require that an interface be 
established concurrently with the termination of the 
test period and the expansion of both systems to full- 
scale operation. This approach has a number of 
benefits. First, it would allow NSCC and BSPS to 
implement and begin testing their systems 
immediately. In addition, it would enable those 
participants chosen to participate in the test period 
to receive the benefits of automated municipal 
sercurities processing at the earliest possible date. 


Second, this approach would address the 
operational concerns raised by both NSCC and 
BSPS. More specifically, this approach would 
address NSCC’s comment that it is easier to 
interface systems after they are operational. At the 
same time, although this approach does not adopt 
BSPS’s concern about the difficulty of interfacing 
existing systems, if BSPS and its participants know 
that interfaces are to be developed by the two 
clearing agencies and that those interfaces would 
be established at the end of the test period, they 
should be able to maintain sufficient flexibility in 
their operations to accommodate any changes 
necessitated by the interfaces. NSCC and its 
participants similarly should be able to 
accommodate any operational changes 
necessitated by the interfaces. Moreover, only the 
limited number of participants using the systems 
during the test period would be faced with the 
possibility of having to make operational changes to 
their systems. 


Third, this approach would focus pressure from the 
securities industry on NSCC and BSPS to resolve 
their differences. The Commission recognizes that 
the relationship between NSCC and BSPS has not 
been a paradigm of cooperation. Rather, both 
clearing agencies, not only in this proceeding but 
also in other contexts, have had serious 
disagreements. The Commission is concerned that 
those differences may interfere with the speedy 
establishment of interfaces. The Commission 
believes that not authorizing NSCC and BSPS to 
operate their systems on a full-scale basis until an 
interface is establshed should result in the 
municipal securities industry’s working with NSCC 
and BSPS in an effort to insure that interfaces are 
established as quickly as possible. 
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As an additional step to encourage the speedy 
establishment of interfaces, the Commission will 
require NSCC and BSPS to establish a coordinating 
committee whose task will be to facilitate the 
development by NSCC and BSPS of: (i) the 
operational framework of the interfaces; (ii) the 
method of compensation for performing the 
common activities of the interfaces; (iii) the method 
of allocatig the costs of the interfaces between NSCC 
and BSPS; and (iv) the steps necessary to maintain 
the operational and financial integrity of the 
interfaces. That committee should consist of at least 
ten persons. Two of those persons should be 
management personnel from NSCC; two should be 
management personnel from BSPS; and the 
remainder should be equally divided between 
participants or potential participants in NSCC’s and 
BSPS’s proposed systems. The committee should 
meet at least biweekly to resolve outstanding 
operational details concerning the establishment of 
the interfaces.*® In addition, the committee should 
report to the Committee in writing soon after each 
meeting on (i) the progress that has been made in 
establishing the interfaces; (ii) the issues that 
remain unresolved and (iii) the position each 
clearing agency takes on unresolved issues.*? 


In order to encourage the speedy establishment of 
interfaces, the Commission also will require NSCC 
and BSPS to submit a joint plan for establishing 
interfaces no later than April 15, 1980. That plan 
should provide for the establishment of those 
interfaces concurrently with the termination of the 
operation of those systems on a test basis and onthe 
expansion of those systems to full scale operation. 
That plan also should specify, among other things: 
(i) the operational framework of the interfaces, 
including the entity or entities that will perform the 
common activities of the interfaces; (ii) the method 





“The Commission believes that, in view of the 
importance of automated clearing to the municipal 
securities industry, organizations such as the 
Municipal Securities Rulemaking Board and the 
Public Securities Association could provide 
important assistance in this process by attending 
the meetings of the coordinating committee and 
offering their expertise to BSPS and NSCC. 


““An additional benefit of the committee is that its 
written reports will help provide a record on which 
the Commission can rely if interfaces are not 
established by the end of the test period and further 
Commission action is required. 
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of compensation for performing the common 
activities of the interfaces; (iii) the method of 
allocating the costs of the interfaces between NSCC 
and BSPS; and (iv) the assurances that each clearing 
agency will provide to maintain the financial and 
operational integrity of the interfaces. 


Finally, if the interfaces are not established by the 
time the test period is scheduled to terminate, 
NSCC’s and BSPS’s authority to operate their 
systems for processing municipal securities 
transactions shall expire absent affirmative 
Commission action. 


CONDITIONS AND DIRECTIVES 


In accordance with the provisions of Section 
19(b)(2) of the Act, the Commission has determined 
that, subject to the terms contained in this order, 
NSCC’s proposed rule change and BSPS’s proposed 
rule changes, insofar as they apply to municipal 
securities transactions, are consistent with the 
requirements of the Act and the rules and 
regulations applicable to registered clearing 
agencies, and in particular: (i) are designed to 
promote the prompt and accurate clearance and 
settlement of securities transactions; (ii) are 
designed to assure the safeguarding of funds and 
securities which are in the custody or control of 
NSCC or BSPS; (iii) are designed to foster 
cooperation and coordination with persons engaged 
in the clearance and settlement of securities 
transactions; (iv) are designed to remove the 
impediments to and perfect the mechanism of a 
national system for the prompt and accurate 
clearance and settlement of securities transactions, 
and, in general, to protect investors and the public 
interest; (v) do not impose any burden on 
competition not necessary or appropriate in 
furtherance of the purposes of the Act; (vi) provide 
for the equitable allocation of reasonable dues, fees, 
and other charges among their participants; and (vil) 
reduce the physical movement of securities 
certificates; 


IT THEREFORE IS ORDERED THAT SR-NSCC-78-2 
AND THAT SR-BSPS-77-5 and SR-BSPS-80-3, 
insofar as they apply to transactions in municipal 
securities, are approved, subject to the terms 
contained in this order, including the following 
conditions and directives: 


(i) NSCC and BSPS shall operate their proposed 
automated systems for processing municipal 
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securities transactions on atest basis for a six month 
period commencing December 15, 1980. Initially, 
NSCC and BSPS each shall offer their proposed 
systems to no more than five participants; after the 
systems have been operating for two months, to no 
more than 15 participants each; and after the 
systems have been operating for four months, to no 
more than 25 participants each; and 


(ii) During the test period, NSCC and BSPS shall 
provide the Commission with a monthly report 
describing the operation of their respective systems 
and containing a statistical profile of the operation of 
their respective systems. Furthermore, NSCC and 
BSPS each shall provide by May 15, 1981 anopinion 
report prepared by an independent public 
accountant concerning the operation of its system of 
internal accounting control during the first four 
months of operation of its proposed systems; and 


(iii) NSCC may not use the pricing policy known as 
geographic price mutualization for th eprocessing of 
transactions in municipal securities. Rather, NSCC 
must impose the same surcharge on municipal 
securities transactions processed through its 
branch network that NSCC currently imposes on 
transactions in securities listed on a_ national 
securities exchange and processed through NSCC’s 
branch network; and 


(iv) On or before April 15, 1981, NSCC and BSPS 
shall submit to the Commission a joint plan for the 
establishment of interfaces between their 
comparison systems and balance order systems for 
municipal securities transactions. That plan shall 
provide for the establishment of those interfaces 
concurrently with the termination of the operation of 
those systems on a test basis; and 


(v) NSCC and BSPS shall establish interfaces 
between their comparison systems and between 
their balance order systems concurrently with the 
termination of the operation of the systems on a test 
basis. In the event that those interfaces are not 
established, NSCC’s and BSPS’s authority to operate 
their systems shall expire absent affirmative 
Commission action. Also in connection with those 
interfaces, neither NSCC nor BSPS shall charge their 
participants an interface fee or any fee which would 
operate as an interface fee; and 


FURTHER ORDERED, that NSCC and BSPS shall 


form a coordinating committee to facilitate the 
determination by NSCC and BSPS of: (i) the 
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operational framework of the interfaces, (ii) the 
method of compensation for performing the 
common activities of the interfaces, (iii) the method 
of allocating the costs of those interfaces between 
NSCC and BSPS, and (iv) the steps necessary to 
maintain the operational and financial integrity of 
the interfaces. The coordinating committee shall 
consist of at least ten persons: (i) two members shall 
be management personnel from NSCC, (ii) two 
members shall be management personnel from 
BSPS, and (iii) the remainder shall be equally 
divided between participants or potential 
participants in NSCC’s and BSPS’s respective 
systems. The coordinating committee shall meet at 
least biweekly to resolve outstanding operational 
details concerning the establishment of the 
interfaces and shall report to the Commission 
shortly after each meeting on (i) the progress that 
has been made in establishing the interfaces, (ii) the 
issues that remain unresolved, and (ili) each 
clearing agency’s position on unresolved issues. 


Finally, because the Commission has requested 
BSPS to submit additional information on its 
proposed systems for processing transactions in 
government securities, the Commission has not 
considered those portions of SR-BSPS-77-5 and SR- 
BSPS-80-3 relating to the processing of transactions 
in government securities. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17344/November 26, 1980 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 


1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

(SR-MSRB-80-11) 

ORDER APPROVING PROPOSED RULE CHANGE 


On October 29, 1980, the Municipal Securities 
Rulemaking Board (the “MSRB”) filed with the 
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Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1) (the “Act”) and Rule 19b-4 thereunder, 
copies of a proposed rule change which would 
extend from December 1, 1980, to October 1, 1981, 
the effective date of that part of the amendments to 
rule G-15 (File No. SR-MSRB-79-6, approved by the 
Commission in Securities Exchange Act Release No. 
16707 (March 28, 1980)) which requires that 
confirmations of transactions in callable securities 
effected at a dollar price in excess of par include 
certain yield information. All other requirements of 
the March amendments to rule G-15 will continue to 
become effective on December 1, 1980,! including 
the requirement that confirmations of transactions 
in callable securities contain a legend indicating that 
the yield shown may be affected by the exercise of 
call provisions and that information concerning 
such call provisions will be provided upon request, 
and, with the exception of transactions in callable 
securities effected at a dollar price in excess of par, 
that confirmations of transactions effected on a 
dollar basis include yield information. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 17277 
(November 7, 1980)) and by publication in the 
Federal Register (45 FR 75039 (November 13, 
1980)). No comments with respect to the proposed 
rule change have been received by the Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to the MSRB, and, in particular, the 
requirements of Section 15B and the rules and 
regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of the notice of filing thereof. 
The proposed rule change extends from December 
1, 1980, a date prior to the thirtieth day after 
publication of the notice of filing, to October 1, 1981, 
the effective date of part of the March amendments 





‘Notice of the approval of the extension from 
September 24, 1980, to December 1, 1980, of the 
effective date of the previous amendments to rule G- 
15 (File No. SR-MSRB-80-7) was published in 
Securities Exchange Act Release No. 17150 
(September 12, 1980). 


Volume 21, No. 9, December 9, 1980 





to rule G-15. Because the intent of this extension is to 
relieve brokers, dealers, and municipal securities 
dealers of a portion of the requirements scheduled 
to become effective on December 1, 1980, its 
purpose would be thwarted if it were not approved 
prior to that date. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17345/November 26, 1980 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE PACIFIC CLEARING 
CORPORATION 


(File No. SR-PCC-80-4) 


The Pacific Clearing Corporation (“PCC”) submitted 
on November 25, 1980, a proposed rule change 
redesignating and renumbering its existing rules. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
December 1, 1980. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capito! Street, Washington, 
D.C. 20549. Reference should be made to File No. 
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SR-PCC-80-4. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21798/November 21, 1980 


In the Matter of 


MIDDLE SOUTH ENERGY,INC. 
New Orleans, Louisiana 


(70-6259) 


ORDER RELEASING JURISDICTION OVER FEES, 


COMMISSIONS AND EXPENSES INCURRED IN 
CONNECTION WITH THE SALE OF FIRST 
MORTGAGE BONDS 


Middle South Energy, Inc. (“MSEI”), a subsidiary of 
Middle South Utilities, Inc., a registered holding 
company, has filed a post-effective amendment to 
an application-declaration previously filed with this 
Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rule 50(a)(5) promulgated thereunder 
regarding the transaction. 


By orders dated March 28, 1979 (HCAR No. 20977) 
and December 20, 1979 (HCAR No. 21347) MSEI 
was authorized to privately place up to $200 million 
of its first mortgage bonds with a group 
of institutional investors. Pursuant to that auth- 
orization MSEI was able to place $98.5 million 
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principal amount of such bonds. By those orders 
jurisdiction was reserved over the fees, 
commissions and expenses to be incurred by MSEI 
in connection with the sale of the first mortgage 
bonds. MSEI has not filed a _ post-effective 
amendment to its application-declaration informing 
the Commission that such fees, commissions and 
expenses total $281,000 including fees of 
company’s counsel of $110,500, fee of bond 
purchasers’ counsel of $45,000, printing expenses 
of $51,471 and the financial advisor’s fee and 
expenses of $67,800 determined pursuant to the 
letter agreement dated September 18, 1978, 
between MSEI and its financial advisor. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20932), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT IS FURTHER ORDERED that the jurisdiction 
reserved in the aforementioned orders of March 28, 
1979 and December 20, 1979 over the fees, 
commissions and expenses incurred by MSEI with 
respect to the instant transaction be, and it hereby is, 
released effective forthwith. 


For the commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21799/November 21, 1980 


In the Matter of 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Lincoln, Rhode Island 


(70-6510) 


ORDER AUTHORIZING AMENDMENT OF 
PREFERRED STOCK PROVISIONS 


Blackstone Valley Electric Company (“BVEC”), an 
electric utility subsidiary company of Eastern 
Utilities Associates, a registered holding company, 
has filed a declaration and an amendment thereto 
with this Commission pursuant to Sections 6(a), 7, 
and 12(e) of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rules 62 and 65 promulgated 
thereunder regarding the following transactions. 


The declaration states that the provisions relating to 
the issuance and the terms, limitations, and relative 
rights and preferences of the preferred stock of 
BVEC are set out in the Preferred Stock Provisions. 
The Preferred Stock Provisions provide that, except 
with the consent of a majority of the preferred stock 
then outstanding, the amount of unsecured 
indebtedness of BVEC having maturities of less than 
ten years which the company may issue or assume 
shall not exceed 10% of the sum of the principal 
amount of all bonds and other securities 
representing secured indebtedness and the capital 
(including premiums on capital stock) and surplus 
of the company and that the amount of all unsecured 
indebtedness of the company issued or assumed 
shall not exceed 20% of such sum. 


BVEC proposes to amend the Preferred Stock 
Provisions and intends to hold a special meeting of 
the holders of its preferred stock on November 24, 
1980, to permit such shareholders to consider and 
act upon a proposal to authorize BVEC, fora five year 
period, to issue or assume unsecured indebtedness 
having maturities of less than ten years in excess of 
the present 10% limitation thereon. Under the 
applicable provisions of the Preferred Stock 
Provisions, adoption of the proposal with respect to 
the short-term unsecured debt limitation requires 
the affirmative vote of a majority of the total number 
of outstanding shares of BVEC’s preferred stock 
(which consists of two series) voting as a single 
class. 
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In connection with the special meeting to be held on 
November 24, 1980, BVEC is soliciting proxies 
seeking the affirmative vote of holders of its 
preferred stock with respect to the above-described 
amendment to the Preferred Stock Provisions. Such 
solicitation was authorized by order in this 
proceeding dated October 15, 1980 (HCAR No. 
21745). 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21745), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


IT IS FURTHER ORDERED that the jurisdiction 
heretofore reserved in this proceeding be, and it 
hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21800/November 21, 1980 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 
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(70-6499) 


SUPPLEMENTAL ORDER AUTHORIZING 
NEGOTIATIONS FOR THE ISSUANCE AND SALE OF 
PREFERRED STOCK ON A PRIVATE PLACEMENT 
BASIS AND EXCEPTION FROM COMPETITIVE 
BIDDING 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission a_ post-effective 
amendment to the application-declaration in this 
proceeding pursuant to Sections 6(b) and 12(c) of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 42 and 50(a)(5) promulgated 
thereunder regarding the following proposed 
transaction. 


By order in this proceeding dated October 21, 1980 
(HCAR No. 21755), Appalachian was authorized to 
issue and sell up to $80,000,000 aggregate principal 
amount of its first mortgage bonds and up to 
1,600,000 shares of a new series of its no par 
cumulative preferred stock pursuant to the 
competitive bidding requirements of Rule 50 under 
the Act. 


By post-effective amendment, Appalachian states 
that on October 29, 1980, it received bids onthe sale 
of the $80,000,000 of first mortgage bonds which 
resulted in an annual cost of money to the company, 
which was accepted, of 14.717%. Appalachian had 
also invited bids for the preferred stock. On the basis 
of reliable market information, including a sale on 
October 29, 1980, of $30,000,000 of preferred stock 
at competitive bidding by Louisiana Power & Light 
Company, an unaffiliated company, at an annual 
cost of money of 16.06%, Appalachian was satisfied 
that it would not receive an acceptable bid for the 
preferred stock. Appalachian advised the three 
bidding groups which had formed to bid on the 
cumulative preferred stock that the company would 
postpone the sale. 


Appalachian presently believes that there is a 
possibility that the company may be able to sell the 
cumulative preferred stock to a limited number of 
institutions on a private placement basis which 
could result in an estimated annual cost of money to 
the company of 14.5% to 14.75%. At the moment, 
the private placement market for senior securities is 
offering yields of about 100 basis points below the 
public offering market. Such differentials involve 
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weighing of qualitative factors and are volatile, but 
the date indicates that market is worth exploring. 
Appalachian now proposes, therefore, that it be 
authorized, by supplemental order, to explore this 
alternative by contacting institutions with the 
objective of selling up to 1,600,000 shares of its 
cumulative preferred stock on a private placement 
basis without the use of an investment banker or the 
payment of any placement or other fees. 


The Virginia State Corporation Commission and the 
Tennessee Public Service Commission have 
authorized the issuance and sale of the preferred 
stock. No other state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as now amended, be granted and 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as now amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over any terms, conditions, and 
fees with respect to the proposed preferred stock. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21801/November 21, 1980 


In the Matter of 
THE CONNECTICUT LIGHT & POWER COMPANY 


Selden Street 
Berlin, Connecticut 06037 
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WESTERN MASSACHUSETTS ELECTRIC COMPANY 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Selden Street 
Berlin, Connecticut 06037 


(70-5929) 


NOTICE OF PROPOSAL TO SELL INTEREST IN 
ELECTRIC GENERATING FACILITY 


NOTICE IS HEREBY GIVEN that the Connecticut 
Light & Power Company (“CL&P”), The Hartford 
Electric Light Company (“HELCO”) and Western 
Massachusetts Electric Company (“WMECO”), each 
a public utility subsidiary of Northeast Utilities, a 
registered holding company, have filed a post- 
effective amendment to a declaration previously 
filed with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”), 
designating Section 12(d) of the Act and Rule 44 
promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the amended declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 


By orders dated December 29, 1978 (HCAR No. 
20854), February 7, 1979 (HCAR No. 20915) and 
June 26, 1979 (HCAR No. 21118) CL&P was 
authorized to sell portions of its 11.97760% joint 
ownership interest in Seabrook Unit Nos. 1 and 2 
(‘Seabrook Project’), nuclear-fired electric 
generating facilities presently under construction in 
Seabrook, New Hampshire. Pursuant to those orders 
CL&P sold an aggregate 7.48443% interest to 
Bangor Hydro-Electric Company, Town of Hudson 
Massachusetts Light & Power Company, Taunton 
Municipal Lighting Plant Commission, Maine Public 
Service Company, Massachusetts Municipal 
Wholesale Electric Cooperative and Vermont 
Electric Cooperative, Inc. Jurisdiction was reserved 
over further sales of CL&P’s remaining interest inthe 
Seabrook Project pending completion of the record 
with respect to those transactions. CL&P has now 
filed a post-effective amendment to its declaration 
seeking authorization to sell a 0.43332% interest in 
the Seabrook Project to Fitchburg Gas and Electric 
Light Company (“Fitchburg”). Assuming a transfer 
on December 31, 1980, the consideration to be 
received by CL&P from Fitchburg is estimated at 
$5,543,000. 
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The Commission’s order of June 26, 1979 stated that 
CL&P also intended to sell portions of its remaining 
interest in the Seabrook Project to Montaup Electric 
Company (“Montaup”) and New Bedford Gas and 
Edison Light Company (“New Bedford”) as well as to 
Fitchburg. New Bedford subsequently decided not 
to proceed with its purchase. In addition, the 
Massachusetts Department of Public Utilities 
denied Montaup’s request for approval of its 
purchase from CL&P of an interest in the Seabrook 
Project. CL&P has withdrawn its request for 
authorization to sell such interest and after 
consummation of the proposed sale to Fitchburg will 
retain a 4.05985% ownership interest in the 
Seabrook Project. It is estimated that as a result of 
the proposed transfer to Fitchburg, CL&P will reduce 
its expenditures for capital programs, including 
nuclear-fuel expenditures, by $7,637,000 for the 
years 1981 through 1985. 


A statement of the fees, commissions and expenses 
to be incurred in connection with the proposed 
transaction will be filed by amendment. The 


proposed transfer to Fitchburg has been approved 
by the Connecticut Department of Public Utility 
Control, The Massachusetts Department of Public 
Utilities and the New Hampshire Public Service 
Commission. The United States Nuclear Regulatory 


Commission must authorize the amendment of the 
construction permits for Seabrook Unit Nos. 1 and 2 
to reflect the proposed transfer to Fitchburg. It is 
stated that no other state or federal regulatory 
authority, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 15, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
declaration, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
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Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21802/November 21, 1980 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-5503) 


INTERIM SUPPLEMENTAL ORDER REGARDING 
ISSUANCE AND SALE OF REFUNDING BONDS BY 
COUNTY AUTHORITY IN CONNECTION WITH 
POLLUTION CONTROL FINANCING 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission a_ post-effective 
amendment to its application-declaration in this 
proceeding pursuant to Sections 9(a), 10 and 12(d) 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 44(b)(3) promulgated thereunder 
regarding the following proposed transaction. 


By order in this proceeding dated December 10, 
1974 (HCAR No. 18703), Appalachian was 
authorized to enter into an agreement of sale 
(“Agreement”) with the Industrial Development 
Authority of Russell County, Virginia (the 
“Authority”)— concerning the financing of pollution 
control facilities (“Facilities”) at Appalachian’s Glen 
Lyn and Clinch River plants. Under the Agreement 
the Authority is to issue and sell its pollution control 
revenue bonds (“Revenue Bonds”), in one or more 
series, the proceeds from which sales are to be 
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deposited by the Authority with the trustee 
(“Trustee”) under the indenture (“Indenture”) 
entered into between the Authority and Trustee 
pursuant to which Indenture the Revenue Bonds are 
issued and secured. The proceeds will then be 
applied to the payment of the costs of construction of 
the Facilities, originally estimated at $45,000,000, 
or, in the case of proceedings from the sale of 
refunding bonds, to the payment of principal, 
premium (if any), and interest on Revenue Bonds to 
be refunded. Appalachian conveyed an undivided 
interest in a portion of the Facilities to the Authority, 
which portion the Authority sold to Appalachian 
under an installment sale arrangement requiring 
Appalachian to pay as the purchase price semi- 
annual installments in such an amount (together 
with other monies held by the Trustee under the 
Indenture for that purpose) as to enable the 
Authority to pay, when due, the interest and principal 
on the Revenue Bonds. Jurisdiction was reserved in 
the order of December 10, 1974, with respect to the 
payment of the purchase price of the Facilities by 
installment payments insofar as such payments 
were affected by the interest rate or rates of the 
Revenue Bonds to be issued and sold by the 
Authority. 


By post-effective amendment, it is now stated that 
the Authority intends to issue and sell in 1980 a 
series of refunding bonds (“Series D Bonds”) in the 
aggregate principal amount of $6,240,000, the 
proceeds of which will be used to provide for the 
principal and interest payments required for the 
refunding, at their stated maturity on December 1, 
1980, of $6,000,000 aggregate principal amount of 
Revenue Bonds of the Authority which were issued 
and sold by the Authority on December 30, 1975. Itis 
contemplated that the Series D Bonds will be issued 
and sold by the Authority to Manufacturers Hanover 
Trust Company for cash consideration equal to the 
principal amount of the Series D Bonds. The Series D 
Bonds are to mature by their terms on April 1, 1981, 
and are to bear interest at an annual rate equal from 
time to time to 70% of the then effective prime 
commercial loan rate of Manufacturers Hanover 
Trust Company. 


It is further stated that subsequent to the issue and 
sale of the Series D Bonds, the Authority will issue 
and sell a series of refunding bonds (“Series E 
Bonds”) in the aggregate principal amount of up to 
$6,500,000, the proceeds of which will be used to 
provide for the refunding, at or prior to their stated 
maturity on April 1, 1981, of the Series D Bonds. The 
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Series E Bonds will be issued pursuant to the 
Indenture and a Fourth Supplemental Indenture of 
Trust between the Authority and the Trustee. The 
Series E Bonds will bear interest semi-annually, will 
mature at a date or dates not less than five years nor 
more than 30 years from the date of their issuance, 
and will not be redeemable at the option of the 
Authority within 10 years from the date of their 
issuance except under certain circumstances. The 
Series E Bonds will be sold by the Authority pursuant 
to arrangements with an underwriter. 


Appalachian has requested immediate action with 
respect to the short-term Series D Bonds. 
Jurisdiction will be reserved with respect to the 
Series E Bonds. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended by said post-effective 
amendment, be granted and permitted to become 
effective with respect to the Series D Bonds: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended by said post-effective 
amendment, be, and it hereby is granted and 
permitted to become effective forthwith with respect 
to the Series D Bonds, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT IS FURTHER ORDERED that jurisdiciton be, and it 
hereby is, reserved with respect to the Series E 
Bonds. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21803/November 24, 1980 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 

NEW ENGLAND ENERGY INCORPORATED 
NEW ENGLAND POWER COMPANY 

25 Research Drive 

Westborough, Massachusetts 01581 


(70-6518) 


NOTICE OF PROPOSAL FOR ONE SUBSIDIARY TO 
ENTER INTO JOINT VENTURE TO BUILD ACOLLIER, 
FOR ANOTHER SUBSIDIARY TO LEASE THE 
COLLIER FROM THE JOINT VENTURE AND FOR THE 
HOLDING COMPANY TO MAKE CERTAIN 
GUARANTEES AND ADVANCES IN CONNECTION 
WITH THOSE TRANSACTIONS 


NOTICE IS HEREBY GIVEN that New England 
Electric System (“NEES”), a registered holding 
company, New England Energy Incorporated 
(“NEEI”), a fuel supply subsidiary of NEES, and New 
England Power Company (“NEPCO”), an electric 
utility subsidiary of NEES, have filed a joint 
application-declaration and an amendment thereto 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 9(a), 10, 12(b), 12(f) and 13(b) of the Act 
and Rules 45(b)(3) and 86 promulgated thereunder 
as applicable to the proposed transactions. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


The applicants-declarants seek authorization for (1) 
NEEI to enter into a joint venture to build, own or 
lease, and operate a self-unloading coal-fired collier; 
(2) for NEPCO to charter the vessel from the joint 
venture for a term of 24-1/2 years; (3) for NEES to 
make certain guarantees in connection with these 
transactions and (4) for NEES to advance to NEEI 
and NEEI to provide to the joint venture funds for 
initial capital and for construction of the collier. The 
applicants-declarants also seek an exception under 
Section 13(b) from the service-at-cost requirement 
of that Section. 


NEPCO is presently engaged in the conversion to 
coal of its three oil-fired electric generating units at 
Brayton Point. These units have a combined 
generating capacity of 1162 megawatts and upon 
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conversion by the end of 1981 will have annual coal 
requirements of approximately 3 million tons. 
NEPCO also plans to convert to coal its three oil-fired 
units at Salem Harbor, assuming such conversion is 
economically and environmentally feasible. These 
units have a combined generating capacity of 317 
megawatts and when fully converted will have 
annual coal requirements of 600,000 tons. The 
Brayton Point and Salem Harbor units were coal 
fired prior to their conversion to oil burning in 1968. 
Because rail service to Salem Harbor is poor and is 
nonexistant to Brayton Point, coal was delivered to 
those plants by sea prior to 1968. NEPCO states that 
such transportation of coal to Brayton Point and 
Salem Harbor by large ocean-going vessel remains 
more economical than any rail transportation that is 
currently or likely to become available. 


Coal will be purchased from mines in Virginia, West 
Virginia and Pennsylvania and shipped by rail to East 
Coast ports where it will be loaded onto the collier to 
be built by the joint venture for shipment to Brayton 
Point or Salem Harbor. In order to maximize 
flexibility and minimize the chances of a disruption 
in supply, three railroads will be contracted with to 
deliver coal to the port or ports served by each 
railroad. 


NEPCO is now chartering vessels to provide the coal 
for its reconverted generating plants. It states that 
for the past ten years there has been no substantial 
movement of coal by water along the East Coast, and 
for the preceding ten years the trade was 
diminishing. Asa result the few vessels left which are 
appropriate for carrying coal are all thirty or more 
years old. These ships are deteriorating and their 
hulls are becoming too thin to withstand the use of 
onshore unloading equipment without extensive 
repairs. Both in the past and at present, movements 
of coal depend on vessels charted by the shipper. In 
light of these factors it was decided that the most 
economical alternative available was to build a new 
collier. 


NEE! and Keystone Shipping Company 
(“Keystone”), a nonaffiliate, as members of the joint 
venture, having signed a letter of intent with the 
Quincy Shipbuilding Division of the General 
Dynamics Corporation to enter into a contract for the 
construction of the collier. The price for the vessel 
will be $57,500,000, escalated at 7% per annum 
from October 31, 1980, to the date of execution of 
the contract. In addition to the price paid under the 
construction contract the cost of additional 
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equipment and other costs will bring the total 
estimated cost of the vessel to approximately $65 
million. The delivery date will be December 31, 
1982, extended for each day from October 31, 1980, 
to the execution of the contract. 


Under the letter of intent NEES has agreed to provide 
at the time of execution of the construction contract 
a guarantee of the joint venture’s obligations 
thereunder. 


The vessel will be 665 feet in length and will have a 
summer mean draft of about 32’, fully loaded and 
with normal bunkers, water and stores. This draft is 
the maximum which can be accommodated at 
Salem Harbor without additional dredging. It also 
permits use of most other major East Coast ports. 
The vessel will be designed to burn coal as fuel, but 
will also be fitted for burning bunker oil. This dual 
capability will permit the vessel to burn low sulfur 
fuel oil, if required for environmental reasons, while 
entering and leaving port. Its fuel consumption is 
expected to be about 442 barrels of fuel oil, or about 
100 tons of steam coal per day, when making 15 
knots, fully loaded, at sea under normal conditions. 
The vessel will be designed to receive cargo at a 
sustained rate of up to 5,000 short tons per hour 
under normal conditions. The collier will have a 
capacity of approximately 36,000 tons which will 
enable it to carry approximately 80% of the total coal 
requirements at Brayton Point, approximately 2.4 
million tons annually. The remaining transportation 
requirements will be covered by open market 
charters of additional ships. The collier will have a 
self-unloading capability of 3,500 tons per hour. 
Without this capability new onshore unloading 
facilities having a unloading capacity of 600 tons per 
hour would have to be constructed at Brayton Point 
and Salem Harbor at a cost of approximately $14 
million at each site. The shipboard unloading 
mechanism is estimated to cost $9 million. The 
higher rate of unloading will give the collier a faster 
turn-around time, reducing the delivered cost of coal 
and allowing the ship to accommodate its schedule 
of deliveries. On the basis of these features, the self 
unloading is expected to cost about $1.20 a ton, 
compared to $4.50 a ton for reliance on shore 
facilities. 


The collier will be owned by New England Collier 
Company, a joint venture of NEEI and Keystone, 
which will charter the vessel to NEPCO for a period of 
24 years, 6 months, commencing at the time of 
delivery of the collier to the joint venture. NEEI will 
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have a 51% participation in the joint venture, with 
Keystone having the other 49%. The initial capital of 
the joint venture will be $450,000 to be contributed 
by each participant in its respective interest 
percentage. Except as otherwise provided, 
additional advances, as well as profits and losses, 
will be in the ratio of the participating interests. Such 
additional advances will be made as necessary to 
provide additional funds for working capital and for 
the construction and operation of the collier and for 
the financing thereof. The advances will be deemed 
loans repayable by the joint venture and will be 
subordinated, if necessary, to other obligations 
incurred by the joint venture in connection with 
financing the construction of the ship. 


The joint venture contemplates that NEEI will 
arrange for, and negotiate the terms of, the financing 
of construction of the vessel, with the concurrence of 
Keystone and NEPCO. The preferred method of 
financing will be a leveraged lease under which a 
lessor will receive an assignment of the construction 
contract from the joint venture, pay for construction 
of the vessel, and charter the vessel to the joint 
venture under a demise charter which will be, in all 
material respects, the equivalent of a leveraged 
lease. It is anticipated that the lessor will finance the 
construction with 70% bonds guaranteed by the U.S. 
Maritime Administration and 30% equity supplied 
by the lessor. The lessor will receive the benefits of 
investment tax credit and other tax benefits. Charges 
payable by the joint venture under the demise 
charter will reflect lessor’s cost of financing, as 
negotiated by NEEI and approved by Keystone. It is 
expected that the lessor’s financing will be secured 
by a mortgage of the vessel, as well as an assignment 
of the joint venture’s rights under the charter with 
NEPCO. It is also proposed that NEES and Keystone’s 
parent company, Chas. Kurz & Co., Inc., will 
guarantee the performance of their respective 
subsidiaries under the demise charter. This 
guarantee will cover the payment by the joint venture 
of all costs under the demise charter under all 
circumstances, including the situation in which 
payments by NEPCO under the charter are based on 
market value which is less than such costs under the 
demise charter. The joint venture will be managed 
by a management committee comprised of two 
representatives of NEE! and one representative of 
Keystone. 


The joint venture has selected the shipyard and 
agreed on the construction price as stated above. 
The joint venture is to advance in installments 
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16.22% of the contract price during the first year, 
about 58.7% during the balance of the construction 
period, pay 23.1% on delivery and the final 2% within 
3 months thereafter. Until financing is arranged, 
51% of those advances will be provided by NEES, 
directly or indirectly. 


It is expected that the delivery date will be inthe first 
quarter of 1983. The contract provides that the 
vessel will be delivered to NEPCO under the charter, 
simultaneously with the delivery by the shipyard, 
after completion of dock and sea trials. It contains 
various alternatives for dealing with possible defects 
under the construction contract. In general, if the 
vessel is not delivered, the charter terminates. 
NEPCO has the right under the charter to monitor 
construction of the vessel and to require the joint 
venture to assign to it warranty rights against the 
shipyard and its materialmen and subcontractors. 
After any such transfer of rights, the joint venture 
shall not be liable to NEPCO for any claims arising 
from construction of the vessel. 


NEPCO will pay to the joint venture under the charter 
an annual fixed rate during each calendar year 
which will be 90% of the then current market rate for 
similar coal-carrying vessels as determined by 
NEPCO and the joint venture annually in accordance 
with further provisions. Payments will be made in 
equal monthly installments in advance on the first 
day of each month. 


The annual fixed rate will be set by the first day of 
October immediately preceding a calendar year. It 
will be based on charges for the use of vessels 
similar to the collier, engaged in the same trade over 
the same geographic route for periods of one year or 
more. For the purpose, vessels similar to the collier 
will mean coal-fired, self-unloading, United States 
flag vessels of 20,000 to 40,000 deadweight tons. If 
there is no such market rate for coal-fired vessels, 
the market rate for oil-fired vessels will be utilized. If 
there is not a market rate for self-unloading vessels, 
an amount of $1.20 per short ton of coal will be 
added to the market rate for vessels which are not 
self-unloading. In setting the annual fixed rate, the 
joint venture and NEPCO will consider all relevant 
charters known to them as having been made during 
the preceding twelve-month period for performance 
during the next calendar year. If no such charter 
known to the joint venture and NEPCO, they will 
consider charters made for the previous year. If 
agreement cannot be reached on the annual fixed 
rate for a coming year the matter is to be submitted 
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to arbitration. The annual fixed rate will be subject to 
escalation on a quarterly basis if certain changes 
occur in the consumer price index and in fuel price. 
Increases and decreases in the annual fixed rate 
from year to year will be subject to certain limitations 
set forth in the charter. 


The joint venture will be responsible for the 
maintenance and operations of the collier and will 
contract with Keystone Shipping Company to 
operate the vessel as its agent. In this capacity, 
Keystone will, subject to approval by NEE! and/or 
NEPCO in certain instances, negotiate the 
construction contract and supervise construction of 
the collier, apply for all necessary approvals for 
design, construction, licensing and operation of the 
ship and file all applications with the U.S. Maritime 
Administration required to consummate the 
financing of the vessel. It is expected that the joint 
venture will be able to provide the services of the 
collier to NEPCO at a 10% discount from the market 
price for such services, as defined under a compiex 
formula contained in the charter. Applicants- 
declarants state that this venture involves the kind of 
special and unusual circumstances which entitle it 
to an exemption from general service-at-cost 
requirement of Section 13(b) of the Act. 


NEPCO will have the right to subcharter the collier or 
to request the joint venture to find alternate 
employment for the vessel. The proceeds of any 
such subcharter or employment will be applied 
against the charter hire. Any excess of proceeds of 
such alternate employment over the highest 
subcharter hire previously received by NEPCO will 
go to the joint venture. 


NEEI will be reimbursed monthly by the joint venture 
for expenses and costs incurred in discharging its 
obligations under the joint venture agreement. 
Keystone will be reimbursed monthly for expenses 
and costs incurred in discharging its obligations 
under the agreement. Such reimbursement will be 
at Keystone’s prevailing rates except to the extent 
that such reimbursement is otherwise provided for 
under agreement between Keystone and the Joint 
Venture. 


The charter may be terminated by NEPCO upon six 
months notice to the joint venture and is also 
terminable upon the occurrence of certain events. In 
those specified events the joint venture is entitled to 
require NEPCO to assume all of the joint venture’s 
obligations. Upon such payment, all rights in the 
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collier, or insurance or requisition proceeds, 
become the property of NEPCO. 


A statement of the fees, commission and expenses 
to be incurred in connection with the proposed 
transactions will be filed by amendment. It is stated 
that no state or federal regulatory authority other 
than this Commission has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 18, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as amended or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21804/November 25, 1980 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
NEW ENGLAND ENERGY INCORPORATED 
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25 Research Drive 
Westborough, Massachusetts 05181 


(70-5543) 


NOTICE OF PROPOSED 1981 INVESTMENTS BY 
FUEL SUBSIDIARY IN EXISTING OIL AND GAS 
EXPLORATION AND DEVELOPMENT PARTNERSHIP 


NOTICE IS HEREBY GIVEN that New England 
Electric System (“NEES”), a registered holding 
company, and New England Energy Incorporated 
(“NEEI”), a fuel subsidiary of NEES, have filed with 
this Commission a post-effective amendment to 
their application-declaration previously filed and 
amended pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a), 7, 9(a), 10 and 12 of the Act and Rules 43 and 
45(a) promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the application-declaration, as amended 
by said post-effective amendment, which is 
summarized below, for a complete statement of the 
proposed transaction. 


By order dated October 30, 1974 (HCAR No. 18635), 
NEES was authorized to organize NEEI, acquire its 
capital stock and make investments (including 
subordinated notes) in NEEI of up to $20,250,000 
through July 31, 1976, and NEEI was authorized to 
enter into a partnership agreement (“Agreement”) 
with Samedan Oil Corporation (“Samedan”), a 
wholly owned subsidiary of Noble Affiliates, Inc., to 
explore for oil and gas in the continental United 
States (both onshore and offshore). Said order 
included the granting of applicants-declarants’ 
request for an exception from the consolidated tax 
allocation provisions of Rule 45(b)(6) pursuant to 
Rule 45(a), on terms and conditions therein set forth 
for the tax years 1974, 1975 and 1976, permitting 
NEE! to be credited with and receive the cash 
equivalent of reductions in consolidated tax 
liabilities arising from the inclusion of its tax losses 
in the consolidated tax returns of the NEES System; 
such exception has been extended for the tax years 
1977 through and including 1981 by subsequent 
orders (HCAR Nos. 19580 and 21567, dated June 
18, 1976, and May 12, 1980, respectively). By order 
dated June 18, 1976 (HCAR No. 19580), NEES was 
authorized to increase its investment in NEEI to 
$45,000,000 through December 31, 1979 (which 
date was subsequently extended to December 31, 
1988), with NEEI to use such investments to finance 
its procurement and inventory activities and to 
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finance fuel exploration and development activities 
with Samedan and/or other parties. By order dated 
July 19, 1978 (HCAR No. 20632), NEE! was 
authorized to make sales of fuel oil to New England 
Power Company (“NEP”), an affiliate, pursuant to a 
fuel purchase contract on terms and conditions 
therein set forth, which included, among other 
things, a provision that the price of fuel oil sold by 
NEE! to NEP would be adjusted by the difference 
between the proceeds from the sale of NEEI 
production to nonaffiliates and the costs related to 
such production. 


By order dated July 25, 1979 (HCAR No. 21558), 
NEEI was authorized to enter into a loan agreement 
with commercial banks for an $80,000,000 
revolving credit loan, upon the termination of which 
will become a term loan, $60,000,000 of which 
amount was to be available in 1980. By order dated 
October 28, 1980 (HCAR No. 21761), NEEI was 
authorized (1) to enter into an amendment to said 
loan agreement, which amendment increased the 
banks’ loan commitments to $80,000,000 in 1980 
and $105,000,000 in 1981, and (2) to make 
borrowings under the amended loan agreement of 
$80,000,000, jurisdiction being reserved with 
respect to any borrowings beyond $80,000,000. By 
order dated December 29, 1979 (HCAR No. 21365), 
NEEI was authorized (1) to enter an amendment to 
the Agreement with Samedan, which amendment 
extended the term of the Agreement through 
December 31, 1984, and (2) to invest in the 
partnership a maximum amount of $30,000,000 for 
exploration, development or any other purpose from 
January 1, 1980, through December 31, 1980, 
which amount for said period was increased to 
$60,000,000 by order dated August 7, 1980 (HCAR 
No. 21673). 


In the instant post-effective amendment applicants- 
declarants request that NEEI be authorized to make 
investments in the partnership with Samedan for the 
year ending December 31, 1981, of up to 
$75,000,000 for exploration and development. Such 
amount of proposed additional investment is 
separate from that being sought by NEEI in a 
different filing now pending before this Commission 
(File No. 70-6513), in which filing NEEI has 
requested authorization to enter into an oil and gas 
partnership with Dorchester Exploration 
Incorporated (‘Dorchester’) and to invest 
$15,000,000 therein in 1980, and the partnership 
agreement concerning which calls for additional 
expenditures by NEEI for exploration purposes in 
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1981 of up to $25,000,000. Both Samedan 
partnership program and the proposed venture with 
Dorchester are part of a 15-year plan for the NEES 
system under which NEEI has an objective of 
achieving production of 5.5 million equivalent 
barrels by 1996. 


The basic features of the Agreement with Samedan 
include the following: (1) Samedan’s acting as 
managing partner; (2) a limitation on the 
geographical scope of the partnership's activities to 
the continental United States (including Alaska), 
both onshore and offshore; (3) each partner's having 
a fifty percent interest in the partnership, with NEEI 
paying a larger share of the costs of exploration (to 
compensate Samedan for management and 
expertise in running the partnership as managing 
partner as well as for Samedan’s accumulated 
geological and geophysical work in evaluating 
prospects); (4) each partner's sharing equally the 
costs of development and production of successful 
prospects; (5) each partner’s being entitled to take in 
kind or sell one-half of the partnership production of 
oil and gas (with NEEI also having a first call to 
purchase Samedan’s share of oil produced from any 
prospect); and (6) the partnership’s being 
terminable by either partner at the end of any 
calendar year on sixty day’s prior notice. 


It is stated that NEE! had invested approximately 
$112,000,000 in the partnership with Samedan 
through July 1, 1980, and that NEEI’s share of the 
total proved and probable reserves discovered 
through such date, including 1.2 million equivalent 
barrels of production, was 12.4 million equivalent 


barrels. Costs associated with these reserves, 
calculated in the manner approved in the order of 
July 19, 1978 (HCAR No. 20632), including capital 
costs and costs associated with production, were 
approximately $137,900,000 or a current average 
cost per equivalent barrel of $11.12. The average 
price realized in 1980 (through June 30) was 
approximately $13.84 per equivalent barrel. It is 
estimated that NEE! production and sales will result 
in savings in fuel costs for the NEES system of 
approximately $2,800,000 in 1980, bringing to 
approximately $4,250,000 the total savings 
achieved from inception through December 31, 
1980, as a result of the program. 


Concerning the proposed 1981 investment by NEEI 
in the Samedan partnership, it is stated that NEEI 
estimates its share of the partnership expenses for 
exploration alone will be $45,000,000 and its share 
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of development expenses will be $30,000,000. 
Hence NEEI requests authorization to invest up to 
$75,000,000 in the Samedan partnership for the 
year ending December 31, 1981. The financing for 
such proposed investment will consist of (1) 
additional funds from NEEI’s loan agreement with 
commercial banks, borrowings thereunder being 
$54,000,000 at September 30, 1980, and 1981 
borrowings, subject to Commission approval, being 
$105,000,000; (2) additional investments by NEES 
in NEEIl, $45,000,000 being the total presently 
authorized amount, of which $23,975,000 was 
invested at September 30, 1980; (3) additional 
funds from the receipts of the cash equivalent of 
reduction in consolidated tax liabilities as a result of 
the inclusion of NEEI’s losses in the consolidated tax 
returns of the NEES system, it being estimated that 
NEEI will receive approximately $24,000,000 from 
other NEES system companies in 1981; and (4) 
funds from the sale of NEEI production under the 
terms of the order of July 19, 1978 (HCAR No. 
20632), NEEI presently expecting to recover 
approximately $15,000,000 of its investment in this 
manner in 1981. 


The fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. It is stated that no state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 22, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application-declaration, as amended by said 
post-effective amendment, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated address, and proof of service (by 
affidavit or, in case of an attorney-at-law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended by said post-effective amendment or as it 
may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
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exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, icluding the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21805/November 25, 1980 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 


(70-6522) 


NOTICE OF PROPOSAL OF HOLDING COMPANY TO 
ACT AS SURETY FOR SUBSIDIARY 


NOTICE IF HEREBY GIVEN that American Electric 
Power Company, Inc. (“AEP”), a registered holding 
company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”) designating Sections 
12(b) and 12(f) of the Act and Rule 45(b)(3) 
promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


On September 22, 1980, Wheeling filed with the 
Public Service Commission of West Virginia (“State 
Commission”) new increased rates for electric 
services in West Virginia. By order dated October 16, 
1980 the State Commission permitted the increased 
rates to go into effect on October 16, 1980 prior tothe 
completion of its investigation of such increased 
rates to go into effect on October 16, 1980 prior to 
the completion of its investigation of such increased 
making of refunds to its customers in the event that 
the State Commission’s final order in the proceeding 
should require refunds to be made. It was 
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determined that Wheeling post its own bond with 
AEP as surety in order to avoid the $5,000 per annum 
cost of obtaining a commercial bond. Because the 
State Commission’s order was issued without prior 
notice or a hearing, AEP did not have sufficient time 
to seek prior approval from this Commission for the 
execution of the surety bond. In reliance on the 
provisions of Rule 45(b)(3), on October 20, 1980 
AEP, as surety, and Wheeling, as principal, executed 
a statutory bond in the amount of $1,000,000 which 
was posted with the State Commission on October 
21, 1980. AEP will act as surety without charging a 
fee. AEP and Wheeling filed a statement, dated 
October 29, 1980, pursuant to Rule 45(b)(3) 
advising this Commission of the action taken by AEP. 
AEP now seeks approval of that transaction. 


The fees and expenses incurred by AEP in 
connection with this transaction are estimated not to 
exceed $2,500 including legal fees estimated not to 
exceed $500. It is stated that no state or federal 
commission other than this Commission has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 19, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact of law raised 
by said declaration which he desires to controvert; or 
he may request that he be notified ifthe Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the declarant at the above-stated 
address and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21806/November 26, 1980 


In the Matter of 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Washington Highway, P.O. Box 1111 
Lincoln, Rhode Island 02865 


EASTERN EDISON COMPANY 
36 Main Street 
Brockton, Massachusetts 02403 


MONTAUP ELECTRIC COMPANY 
P.O. Box 391 
Fall River, Massachusetts 02722 


(70-6523) 


NOTICE OF PROPOSED SHORT-TERM BORROW- 
INGS BY SUBSIDIARIES 


NOTICE IS HEREBY GIVEN that Blackstone Valley 
Electric Company (“Blackstone”), Eastern Edison 
Company (“Eastern Edison”) and Montaup Electric 
Company (“Montaup”), electric utility subsidiary 
companies of Eastern Utilities Associates, a 
registered holding company, have filed a declaration 
and an amendment thereto with this Commission 
pursuant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Sections 6(a), 7 and 
12(c) of the Act and Rules 42(b)(2) and 50(a)(2) 
promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transactions. 


Declarants propose to make borrowings from banks 
in the following maximum amounts to be 
outstanding at any one tme during the period from 
December 28, 1980 to December 31, 1981: 
Blackstone, $7,000,000; Eastern Edison, 
$18,000,000; and Montaup, $42,000,000. 
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Blackstone has scheduled a December 17, 1980 
closing on its issuance of $30,000,000 principal 
amount of First Mortgage Bonds (File No. 70-6477). 
If that closing takes place on schedule, an 
amendment will be filed to reduce Blackstone's 
request authorization from $7,000,000 to 
$2,000,000. 


Short-term notes will be issued to banks except to 
the extent that such short-term borrowings of 
Montaup may include commercial paper to be 
issued to a commercial paper dealer. Before 
entering into any commercial paper arrangements, 
Montaup will seek specific authorization from this 
Commission by amendment to its declaration. 


The declarants have credit lines with a number of 
banks subject in some cases to commitment fees 
and/or compensating balance requirements. The 
bank credit lines expire at various times in 1981 and 
their continued availability is subject to continuing 
review by the banks involved. Bank credit lines of the 
declarants may be changed and additional lines may 
be obtained from other banks. 


The credit line arrangements include (1) borrowing 
at the prime rate with no formal compensating 
balances; (2) borrowing at the prime rate with 
compensating balances not exceeding 15%; and (2) 
borrowing at the prime rate together with a 
commitment fee based on a fraction of the prime 
rate not exceeding 8% of Prime. Assuming a prime 
rate of 16.25% and the maximum balance 
requirements of 15%, the effective interest rate 
would be 19.12%. 


Proceeds are to be applied to: (1) renew outstanding 
notes payable to banks as they become due; (2) 


finance the companies’ respective 1981 
construction programs which are estimated to be 
approximately $6,800,000 in the case of 
Blackstone, $8,800,000 in the case of Eastern 
Edison, and $40,700,000 in the case of Montaup; 
and (3) provide funds to meet certain sinking fund 
requirements in the case of Eastern Edison. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$1,200 in legal fees and expenses. It is stated that no 
state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
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person may, not later than December 22, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said declaration which he desires to controvert; or 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the declarants at the above-stated 
addresses and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11452/November 21, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6264 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11453/November 21, 1980 


In the Matter of 
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KEMPER INVESTORS LIFE INSURANCE COMPANY 


KEMPER INVESTORS LIFE INSURANCE COMPANY 
VARIABLE ANNUITY ACCOUNT C 


KEMPER INCOME AND CAPITAL PRESERVATION 
FUND, INC. 


KEMPER FUND FOR GOVERNMENT GUARANTEED 
SECURITIES, INC. 


KEMPER HIGH YIELD FUND, INC. 
KEMPER GROWTH FUND, INC. 
KEMPER OPTION INCOME FUND,INC. 
KEMPER MONEY MARKET FUND, INC. 
KEMPER TOTAL RETURN FUND, INC. 
AND 


KEMPER FINANCIAL SERVICES, INC. 
120 South LaSalle Street 
Chicago, Illinois 60603 


(812-4632) 


ORDER PURSUANT TO SECTION 11 OF THE 
INVESTMENT COMPANY ACT OF 1940 APPROVING 
CERTAIN OFFERS OF EXCHANGE AND PURSUANT 
TO SECTION 6(c) OF THE ACT GRANTING 
EXEMPTIONS FROM SECTIONS 2(a)(32), 2(a)(35), 
22(c), 26(a), 26(a)(2)(C), 27(a)(3), 27(c)(1), 
27(c)(2) AND 27(d) OF THE ACT, AND RULE 22c-1 
THEREUNDER 


Kemper Investors Life Insurance Company 
(“KILICO”), Kemper Investors Life Insurance 
Company Variable Account C, a separate account of 
KILICO registered under the Investment Company 
Act of 1940 (“Act”) as a unit investment trust, and 
Kemper Income and Capital Preservation Fund, Inc., 
Kemper High Yield Fund, Inc., Kemper Total Return 
Fund, Inc., Kemper Growth Fund, Inc., Kemper 
Option Income Fund, Inc., Kemper Money Market 
Fund, Inc., and Kemper Fund For Government 
Guaranteed Securities, Inc., (collectively, the 
“Funds’) each of which is registered under the Act as 
an open-end, diversified investment management 
company, and Kemper Financial Service, Inc., the 
investment manager and principal underwriter for 
the Funds, registered as an investment adviser 


Volume 21, No. 9, December 9, 1980 


under the Investment Advisers Act of 1940 and asa 
broker/dealer under the Securities Exchange Act of 
1934 filed an application on March 10, 1980, and 
amendments thereto on June 25, 1980, July 18, 
1980, September 5, 1980 and September 8, 1980, 
for an order of the Commission pursuant to Section 
11 of the Act, approving certain offers of exchange 
and pursuant to Section 6(c) of the Act, granting 
exemptions from Sections 2(a)(32), 2(a)(35), 22(c), 
26(a), 26(a)(2)(C), 27(a)(3), 27(c)(1), 27(c)(2) 
and 27(d) of the Act and Rule 22c-1 thereunder 
insofar as such exemptions are necessary to permit 
the transactions described in the application. 


On September 18, 1980 a notice was issued 
(Investment Company Act Release No. 11364) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, 
that the proposed exchange offers be, and hereby 
are, approved, and pursuant to Section 6(c) of the 
Act, that the requested exemptions from Sections 
2(a)(32), 2(a)(35), 22(c), 26(a), 26(a)(2)(C), 
27(a)(3), 27(c)(1), 27(c)(2), and 27(d) of the Act, 
and Rule 22c-1 thereunder, be, and hereby are, 
granted, effective forthwith. 


For the Commission by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11454/November 21, 1980 


In the Matter of 


MERRILL LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED; 


BACHE HALSEY STUART SHIELDS INCOR- 
PORATED; 


DEAN WITTER REYNOLDS INC.; 


SHEARSON LOEB RHOADES, 
EQUITY INCOME FUND, 


INC.; AND THE 


FIRST UTILITY COMMON STOCK SERIES (A UNIT 
INVESTMENT TRUST) AND SUBSEQUENT 
SERIES 


C/O MERRILL LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED 

One Liberty Plaza 

165 Broadway 

New York, New York 10080 


(812-4661) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTIONS 6(c) AND 11 OF THEACT FORAN ORDER 
OF EXEMPTION FROM THE PROVISIONS OF 
SECTIONS 11(c), 14(a) AND 22(d) OF THE ACT AND 
RULE 19b-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Merrill Lynch, 
Pierce, Fenner & Smith Incorporated, Bache Halsey 
Stuart Shields Incorporated, Dean Witter Reynolds, 
Inc., Shearson Loeb Rhoades, Inc. (“Sponsors”) and 
The Equity Income Fund, First Utility Common Stock 
Series and subsequent Series (“Fund”) (collectively 
the “Applicants”), filed an application on April 8, 
1980, and amendments thereto on July 24, October 
6, and November 17, 1980, pursuant to Sections 
6(c) and 11 of the Act for an order of the Commission 
(1) exempting the Fund from compliance with the 
net worth requirements of Section 14(a) of the Act, 
(2) exempting the Applicants from the provisions of 
Rule 19b-1 under the Act to permit the Fund to make 
more than one distribution of capital gains in any one 
taxable year and (3) exempting the Applicants from 
the provisions of Section 11(c) and 22(d) of the Act 
to permit unitholders to exchange their units for 
units of any other Series of the fund or of certain 
other unit investment trusts. All interested persons 
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are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that the format for each Series of 
the Fund will be substantially the same. Each Series 
will be created by a trust indenture (“Indenture”) 
between the Sponsors and a trustee and/or co- 
trustee (“Trustee”). Other firms may act as sponsor 
or sponsors of future Series in addition to or in 
substitution for the Sponsors, but if none of the 
Sponsors would remain a Sponsor as a result of any 
proposed substitution, the Sponsors will cause to be 
filed a new registration statement under the Act 
concerning the Fund. In addition, different entities 
may be named Trustee for future Series. Prior to the 
deposit of underlying securities (“Securities”) in a 
Series the Sponsors purchase such Securities for an 
accumulation account. It is contemplated that the 
Securities purchased for deposit in the various 
Series will generally be publicly-traded common 
stocks issued by public utility companies engaged in 
the production, transmission and distribution of 
electric energy, gas, water and telephone services, 
but, depending on the availability of offerings of 
appropriate securities and general market 
conditions, the kinds of securities may include other 
appropriate types of common stocks. 


Applicants indicate that upon effectiveness of the 
registration statement pursuant to the Securities Act 
of 1933, the units of Series are offered to the public 
separately through a final prospectus at a public 
offering price computed by dividing the aggregate 
value of the underlying Securities by the number of 
units outstanding, plus a sales charge and, during 
the initial public offering (including the initial public 
offering of additional units of the Fund), a fee for New 
York State stock transfer tax applicable to the 
deposit of Securities in the Fund. A proportionate 
share of the amount in the income account 
(established by the Indenture) at the date of delivery 
of the units to the purchaser is added to the public 
offering price. 


Applicants state that the redemption price per unit is 
computed by the Trustee on each June 30 and 
December 31 (or the last business day prior thereto), 
on any business day as of the evaluation time next 
following the tender of any unit for redemption, and 
on any other business day desired by the Trustee, by 
adding (a) the aggregate value fo the Securities 
determined by the Trustee (including the value of 
any accumulated but unpaid dividends as to which 
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Securities are not trading “ex dividend” as of the date 
of computation) and (b) cash on hand in the Fund 
(including dividends receivable on Securities 
trading ex-dividend but excluding cash deposited by 
the Sponsors for the purchase of Securities) and 
deducting therefrom the sum of taxes or other 
governmental charges against the Fund not 
previously deducted, accrued expenses of the Trust 
Fund including, but not limited to, unpaid fees and 
expenses of the Trustee (including legal and 
auditing expenses), the Co-Trustee, the Sponsors 
(for their administrative function) and counsel, and 
cash held for distribution to certificateholders of 
record as of a date prior to the evaluation; and 
dividing the result of such computation by the 
number of units outstanding as of the date thereof. 


The Applicants represent that while the Sponsors 
are not obligated to do so, it is their intention to 
maintain a market for units of each Series and 
continuously to offer to purchase such units at 
prices, subject to change at any time, equal to the 
current redemption price of units in each Series. If 
the supply of units of any Series exceeds demand, or 
for some other business reason, the Sponsors may 
discontinue at any time purchases of units of such 
Series. 


In addition, the Applicants state that the Sponsors 
intend to allow unitholders to exchange units of any 
Series for units of any other Series of the Fund and of 
certain series of Municipal Investment Trust Fund, 
The Corporate Income Fund or The Government 
Securities Income Fund (the “Exchange Funds”) on 
the basis of a reduced fixed sales charge per unit 
(“Exchange Option’). While the structures of the 
Exchange Funds and the various series are very 
similar in most respects to each other and to the 
Funds, the investment objectives of the Exchange 
Funds may be different. Thus, the primary objective 
of the Municipal Investment Trust Fund is tax- 
exempt income while the primary investment 
objective of The Corporate Income Fund and The 
Government Securities Income Fund is income 
which is subject to Federal income taxation, and 
subgroupings of series under the basic Exchange 
Funds have investment objectives which are slightly 
different evidencing specialized investment 
objectives within these general categories. This 
Exchange Option, according to Applicants, would 
have the effect of providing unitholders of Series of 
the Fund with a convenient means of transferring 
interests as their investment requirements change 
into other series of the Exchange Funds, and would 
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serve aS an alternative to disposition of a unitholder’s 
interest, either in the secondary market or through 
redemption. The Applicants state that the Sponsors 
intend to hold the Exchange Option open under most 
circumstances, but that they do, however, reserve 
the right to modify, suspend or terminate the 
Exchange Option at any time without further notice 
to unitholders. 


The Applicants state that while it is anticipated that 
units in most cases can be sold in the secondary 
market for an amount equal to the redemption price 
per unit, units may be submitted to the Trustee for 
redemption at any time out of assets of the Series. 
Consistent with Rule 22c-1, the unitholder would 
receive cash in an amount per unit equal to the 
redemption price per unit as determined on any 
business day as of the evaluation time next following 
such tender. 


The application provides that the Sponsors may 
direct the Trustee to dispose of Securities upon the 
occurrence of certain market or credit factors that in 
the opinion of the Sponsors would make the 
retention of such Securities in the Series detrimental 
to the interests of the unitholders, or if the 
disposition of such Securities is made desirable in 
the opinion of the Sponsors by the existence of 
certain other technical factors which will be 
described in the prospectus for the Series. The 
proceeds of any such dispositions may be 
distributed to unitholders or may be reinvested in 
accordance with the provisions of the Indenture for 
the Series. 


The Applicants state that divident income (including 
any redemption proceeds received in respect of 
publicly traded equity securities) received by a 
Series, less applicable expenses, will be distributed 
monthly on a pro rata basis to unitholders of record 
as of the record day on the next following distribution 
day. The Trustee furnishes unitholders with each 
distribution a statement of the amount per unit of 
income and other receipts, if any, which are being 
distributed. Within a reasonable period after the end 
of each calendar year the Trustee will furnish to each 
person who at any time during the calendar year was 
a unitholder of record a statement in reasonable 
detail (i) summarizing transactions for such year in 
the income, capital and reserve accounts, (il) 
identifying Securities sold and purchased during 
and listing Securities held at the end of such year, 
(iii) stating redemption price per unit based upon 
the computation thereof made on the 31st day of 
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December of such year (iv) specifying the amounts 
distributed during such year from the income and 
capital accounts; and (v) if applicable, summarizing 
transactions for such year with respect to such 
person’s participating in the reinvestment program. 


Section 14(a) of the Act provides that a registered 
investment company, prior to making a public 
offering of its securities, (1) have a net worth of at 
least $100,000, (2) have previously made a public 
offering and at that time have had a net worth of 
$100,000 or (3) have made arrangements for at 
least $100,000 to be paid in by 25 or fewer persons 
before acceptance of public subscriptions. 


The Applicants represent that each Series, at the 
date of deposit of the underlying Securities and 
before any unit is offered to the public, is intended to 
have a net worth, represented by the market value of 
the securities on that date in excess of $100,000. 
The Sponsors intend to sell all the units to the public 
at the public offering price disclosed in the 
prospectus for each Series, which will also contain 
information concerning the Securities deposited in 
the particular Series. The Sponsors also intend to 
maintain a secondary market for units of each Series 
at prices equal to the redemption value of the units 
as of the time of each regular evaluation. It is the 
contention of the Applicants that the proposed 
course of conduct of the Sponsors outlined above, as 
well as the history of the Sponsors in the securities 
industry, demonstrates that each Series will be 
managed in a responsible way by responsible 
persons. The Applicants also contend that any 
requirements that the Sponsors invest in $100,000 
or more of units of each Series under investment 
letters would only increase the cost to the Sponsors 
of marketing the units without creating any 
significant increase in the protection of unitholders. 
The Applicants also contend that each Series will 
have a net worth far in excess of $100,000 fully 
invested in securities on the date of deposit for each 
Series and will therefore fully comply with Section 
14(a)(1). 


In connection with their request for exemption, the 
Applicants agree, as a condition to such exemption, 
that they will refund, on demand and without 
deduction, all sales charges to purchasers of units of 
any Series from the Sponsors or from any 


underwriter or dealer participating in the 
distribution and liquidate the Securities held by any 
Series and distribute the proceeds thereof, if, within 
ninety days from the time that the registration 
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statement relating to the units of such Series shall 
have become effective under the Securities Act of 
1933, the net worth of the Series should be reduced 
to less than $100,000 or is such Series shall have 
been terminated. The Sponsors further agree to 
instruct the Trustee to terminate such Series in the 
event redemption by the Sponsors of units which 
have not been sold in the initial distribution thereof 
results in such Series having a net worth of less than 
40% of the net worth of Securities in its original 
portfolio, and in the event of any such termination 
the Sponsors will refund, on demand and without 
deduction, all sales charges to purchasers of units of 
such Series from the Sponsors or from any 
underwriter or dealer participating in the 
distribution. The Sponsors further agree that any 
future Sponsor will, as a condition to becoming a 
Sponsor, agree to the foregoing undertakings. 


Rule 19b-1(a) provides in substance that no 
registered investment company which is a 
“regulated investment company” as defined in 
Section 851 of the Internal Revenue Code shall 
distribute more than one capital gain dividend in any 
one taxable year. 


The Applicants state that distributions of net 
investment income are made to unitholders each 
month. Applicants state that any net realized capital 
gains will not be distributed on any Series more 
frequently than once a year unless and until the 
Commission orders Applicants exempted from Rule 
19b-1. Distributions of capital to unitholders are 
likely to arise only in the following instances: (1) 
Securities might be liquidated in order to provide the 
funds necessary to meet redemptions and (2) 
Securities may be disposed of in order to maintain 
the qualification of such Series as a regulated 
investment company under the Internal Revenue 
Code. 


The application states that the dangers against 
which Rule 19b-1 is intended to guard do not exist in 
the case of the Fund since events which might give 
rise to capital gains, such as the tendering of units for 
redemption, the prepayment of Securities or other 
market or credit factors and the need to maintain 
qualification as aregulated investment company will 
be substantially independent of any action by the 
Sponsor and the Trustee. The regular distribution 
per unit will be fairly constant within a specified 
range and return of capital or any capital gains 
distribution will be clearly distinguished from 
income distribution in the accompanying report by 
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the Trustee to unitholders. In order to comply with 
the literal requirements of Rule 19b-1, each Series 
would be forced to hold any monies constituting 
capital gains from the disposition of Securities until 
the end of its taxable year. Applicants contend that 
such a practice would be to the detriment of the 
unitholders. Paragraph (b) of Rule 19b-1 provides 
that a unit investment trust may distribute capital 
gains dividends received from a _ regulated 
investment company within a reasonable time after 
receipt. Applicants assert that the purpose behind 
such provision is to avoid forcing a unit investment 
trust to accumulate valid distributions received 
throughout the year until year end and that the 
operations of the Fund in this regard are squarely 
within the purpose of such provision. 


Section 11(c) of the Act prohibits any type of offer of 
exchange of the securities of registered unit 
investment trusts for the securities of any other 
investment company unless the terms of the offer 
have been approved by the Commission or are in 
accordance with rules and regulations prescribed 
by the Commission with respect to such offers. 
Section 22(d) of the Act prohibits a registered 
investment company from selling any redeemable 
security issued by it except to or through a principal 
underwriter for distribution other than at the current 
public offering price described in its prospectus. 
None of the exemptions from the provisions of 
Sections 11 or 22(d) appear to apply to the proposed 
Exchange Option. Applicants therefore would be 
unable to proceed with the Exchange Option unless, 
pursuant to Sections 6(c) and 11 of the Act, the 
Commission exempts the Excinange Option from the 
provisions of Sections 11(c) and 22(d). 


The Applicants state that it is intended that if the 
requested exemptions are granted, the Exchange 
Option would operate as follows: as indicated in the 
application and spelled out in more detail in the 
prospectus for the various serious of the Exchange 
Funds, the Sponsors intend to maintain a market for 
units of each series of each Exchange Fund. The 
Exchange Option would be meant to operate only as 
to units of the various series of the Exchange Funds 
as to which such market may from time to time be 
maintained. A unitholder wishing to dispose of those 
of his units for which a market is maintained would 
have the option to exchange his units into units of 
any other series of any Exchange Fund for which a 
market is also maintained. While it is not presently 
contemplated that unitholders would be permitted 
to exchange their units into units of other series 
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which are available on original issue, the Sponsors 
might at some future date determine to permit such 
exchanges. When any unitholder notifies the 
Sponsors of his desire to exercise his Exchange 
Option the Sponsors would deliver to such 
unitholder a current prospectus for those series 
in which the unitholder has indicated an interest and 
which the Sponsors have available to offer to the 
unitholder as a result of acquisitions by them inthe 
secondary market. 


The Applicants state that the exchange transaction 
would operate in a manner essentially identical to 
any secondary transaction, except that the Sponsors 
seek authority to allow a reduced sales charge ina 
transaction pursuant to the Exchange Option. 
Without the Exchange Option, units of any series 
repurchased by the Sponsors are normally resold at 
a public offering price based upon the offering side 
evaluation of the underlying securities plus a sales 
charge of 3.25 percent or 3.9 percent of the public 
offering price depending on the nature of the 
portfolio making up the particular series. 


The Underwriting Sponsors seek authority to sell 
units of Exchange Funds pursuant to the Exchange 
Option at a price equal to the offering side evaluation 
of the underlying securities divided by the number of 
units outstanding or in the case of the Fund, at the 
redemption price per unit, plus a fixed charge of $15 
per unit. Such $15 fixed charge can be expected to 
approximate about 1.50 percent of the unit offering 
price but, of course, the actual percentage will 
change depending upon changes in market values 
of the underlying securities. The Sponsors reserve 
the right to change such fixed charge from time to 
time to the extent necessary to reflect fluctuations in 
the costs of professional assistance and operational 
expenses in connection with these exchange 
transactions. 


The application provides that a person who 
purchased units of a series and paid a per unit sales 
charge less than the per unit sales charge of the 
series of Exchange Fund for which such unitholder 
desires to exchange would be permitted to exercise 
the Exchange Option at the unit offering price plus 
the sales charge of $15 per unit provided that such 
unitholder has held his units for a period of at least 
eight months. Any unitholder who has not held such 
units for an eight month period would be permitted 
to exchange such units at the unit offering price plus 
a sales charge based on the greater of $15 per unit or 
an amount which together with the initial sales 
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charge paid in connection with the acquisition of the 
units being exchanged equals the sales charge of the 
series for which such unitholders desires to 
exchange, determined as of the date of exchange. 


The Applicants state that a unitholder would not be 
permitted to make up any difference between the 
amount representing the units being submitted for 
exchange and the units being acquired. That is to 
say, a unitholder would be permitted to acquire 
pursuant to the Exchange Option whole units only 
and any excess amounts representing sales price of 
units submitted for exchange would be remitted to 
the unitholder. 


The Applicants state that under the proposed 
Exchange Option, a person desiring to dispose of 
units of one series and acquire units to another 
series may wish to do so for a number of reasons— 
such as changes in his or her particular investment 
goals or requirements or in order to take advantage 
of possible tax benefits flowing from the exchange. 
Taking these factors into account it is likely that 
there will be a continuing need to assess an 
investor's individual financial and tax position and in 
all probability the account executives of the 
Sponsors will actively participate in financially 
counseling the investor as to the proper course of 
action to follow taking into account all of the relevant 
investment factors involved. However, the fact that 
the investor is an existing customer whose essential 
investment needs have been identified should 
produce some transaction savings. Further, as a 
result of the fact that all of the Exchange Funds are 
very similar investment vehicles, an exchanging 
unitholder may require somewhat less advice than if 
he was acquiring an interest in an entirely different 
kind of investment. It is the belief of Applicants that a 
charge of $15 is a reasonable and justifiable 
expense to be allocated for the professional 
assistance and operational expenses which are 
contemplated in connection with these exchange 
transactions. This sales charge compares favorably 
with the customary sales charge applicable to 
nonexchange transactions in connection with 
primary and secondary sales of units of the 
Exchange Funds and it is submitted that sucha sales 
charge is warranted in that sales charges should 
cover the reasonable costs related to the exercise of 
the Exchange Option and yet give exchanging 


unitholders an opportunity to share in expected cost 
savings. 


The Applicants maintain that the requirement that a 
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holder of units of a series of the Exchange Funds 
which are acquired at a lower sales charge than that 
applicable to direct purchase of the units to be 
acquired under the Exchange Option pay an 
adjusted sales charge for an exchange during the 
first eight months in which he has held the units to be 
exchanged is appropriate in order to maintain the 
equitable treatment of the various investors in each 
series. Otherwise, it could be possible under certain 
circumstances for a person to acquire units of a 
series of an Exchange Fund with a lower sales charge 
and immediately to convert such units into other 
units of the same Exchange Fund or units of a series 
with a high sales charge and to pay a lower total sales 
charge than a person purchasing units of such series 
directly. Under normal circumstances this situation 
is unlikely, since the initial sales charge on direct 
purchases of units with a lower sales charge 
(currently 3.25 percent of the public offering price) 
plus the conversion sales charges ($15 per unit or 
approximately 1.50 percent of the public offering 
price) usually will exceed the sales charge related to 
direct purchases of units of series with a higher sales 
charge (currently 3.90 percent). However, if the 
price of the units of series with the higher sales 
charge were to increase sharply, the $15 sales 
charge on exchange could represent less than the 
difference between the lower sales charge and the 
higher sales charge, in which case the exchanging 
unitholder could obtain an unfair price advantage 
when compared to investors making direct 
purchases of units of the applicable series. However, 
after a unitholder of a series with a lower sales 
charge has held such units for an adequate period of 
time, the discriminatory nature of permitting that 
person to effect an exchange transaction at a 
reduced sales charge is not as compelling, and thus 
it is believed that the possible abuses outlined above 
are no longer material if the converting unitholder of 
a series with a lower sales charge has held his units 
for at least eight months. 


The Applicants contend that the sales charge of $15 
achieves a major goal of passing cost savings on to 
investors and yet fairly compensates brokers for 
their investment advice, financial planning and 
operational expenses. The cost savings incident to 
initial investor solicitation can be passed on to the 
customer and brokers can still be adequately 
compensated for services rendered. 


Section 6(c) of the Act provides, in part, that the 


Commission may, upon application, conditionally or 
unconditionally exempt any person, security, or 
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transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
under the Act, if and to the extent such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 15, 1980, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request and the issues, 
if any, of fact or law proposed to be controvered, or he 
may request that he be notified if the Commission 
shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon the Applicants at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as 
of course following said date unless the Commission 
thereafter orders a hearing upon requesi or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11455/November 24, 1980 


In the Matter of 


INTERNATIONAL SATELLITE INDUSTRIES, INC. 
250 West 94th Street 
New York, New York 10025 


(811-2911) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT 
APPLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that International 
Satellite Industries, Inc. (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”) 
as a closed-end, diversified management 
investment company, filed an application on 
October 29, 1980, pursuant to Section 8(f) of the Act, 
for an order of the Commission declaring that 
Applicant has ceased to be an investment company 
as defined in the Act. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant, a Delaware corporation, registered under 
the Act on Mary 5, 1979, and filed a registration 
statement (File No. 2-63746) on Form N-2 underthe 
Securities Act of 1933 (“1933 Act”) to make a public 


offering of shares of its capital stock. This 
registration statement did not become effective and 
was withdrawn pursuant to Rule 477 under the 1933 
Act on January 20, 1980. Thus, Applicant has never 
engaged in a public offering of shares of its capital 
stock. Furthermore, Applicant has never filed any of 
the periodic reports required by the Act. 


The application states that Applicant does not have 
any assets or debts currently outstanding, has no 
securityholders and is not a party to any pending 
litigation or administrative proceeding. The 
application further states that Applicant is presently 
a corporation in good standing under Delaware law, 
but that it is not engaged in and does not propose to 
engage in any business activities other than those 
necessary for the winding-up of its affairs. Finally, 
Applicant states that it has not within the last 
eighteen months transferred any of its assets to a 
separate trust, the beneficiaries of which were or are 
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securityholders of Applicant. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company 
it shall so declare by order and, upon the 
effectiveness of such order, the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 22, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Applicant 
at the address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application therein will be issued as 
of course following said date, unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponemens 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11456/November 24, 1980 


In the Matter of 


SECOND OHIO CAPITAL FUND INC. 
c/o The Ohio Company 

62 East Broad Street 

Columbus, Ohio 43215 


(811-1299) 


NOTICE OF PROPOSAL TO TERMINATE 
REGISTRATION PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940. 


NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on 
its own motion that Second Ohio Capital Fund Inc. 
(“Fund”), registered under the Act as open-end, 
diversified management investment company, has 
ceased to be an investment company as defined in 
the Act. 


Information contained in the files ofthe Commission 
indicates that the Fund was organized under the 
laws of the State of Ohio on January 25, 1965, and 
registered under the Act on February 8, 1965. The 
Commission files further indicate that on June 17, 
1967, a notice of an application filed pursuant to 
Section 17(b) of the Act for an order of the 
Commission exempting the proposed merger of the 
Fund into the Ohio Capital Fund Inc. from the 
provisions of Section 17(a) of the Act was issued 
(Investment Company Act Release No. 4991), and 
that the requested order was issued on June 30, 
1967 (Investment Company Act Release No. 5016). 
Furthermore, the Fund has not filed any of the 
periodic reports required by the Act since 1967. 
Thus, it appears that the Fund is not currently 
engaged in the business of an investment company. 


SECTION 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company 
it shall so declare by order, which may be made upon 
appropriate conditions if necessary for the 
protection of investors, and upon the taking effect of 
such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any person may, not 
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later than December 22, 1980,, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the 
nature of his interest, the reasons for such request 
and the issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon the Fund 
at the address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the matter will be issued as of course 
following said date, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11457/November 26, 1980 


In the Matter of 

MFS/NWNL VARIABLE ACCOUNT 

AND 

NORTHWESTERN NATIONAL LIFE INSURANCE 
COMPANY 

20 Washington Avenue South 

Minneapolis, MN 55440 

(812-4648) 

NOTICE OF APPLICATION FOR AN ORDER 

PURSUANT TO SECTION 11 OF THE ACT 

APPROVING CERTAIN OFFERS OF EXCHANGE AND 


PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM SECTIONS 
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2(a)(32), 2(a)(35), 22(c), 26(a), 26(a)(2)(C), 
26(a)(2)(D), 27(c)(1), 27(c)(2), AND 27(d) OF THE 
ACT, AND RULE 22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Northwestern 
National Life Insurance Company (“NWNL” or 
“Company”) and MFS/NWNL Variable Account 
(“Separate Account”) (hereinafter collectively 
referred to as “Applicants”), a separate account of 
NWNL registered under the Investment Company 
Act of 1940 (“Act”) as a unit investment trust, filed 
an application on March 31, 1980 and amendments 
thereto on July 3, 1980 and November 10, 1980 for 
an order of the Commission pursuant to Section 11 
of the Act approving certain offers of exchange and 
pursuant to Section 6(c) of the Act granting 
exemptions from Sections 2(a)(32), 2(a)(35), 22(c), 
26(a), 26(a)(2)(C), 26(a)(2)(D), 27(c)(1), 27(c)(2) 
and 27(d) of the Act and Rule 22c-1 thereunder 
insofar as such exemptions are necessary to permit 
the transactions described below. All interested 
persons are referred to the Application on file with 
the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


BACKGROUND 


NWNL is a stock and mutual life insurance company 
organized under the laws of the State of Minnesota. 
MFS/NWNL is a separate account of the Company 
established for the purpose of funding variable 
annuity contracts issued by the Company. Purchase 
payments made by or on behalf of the owner of such 
contracts are allocated to one or more Sub-Accounts 
of the Separate Account, as selected by the owner 
(or, if not so selected, to the Sub-Account which 
invests in shares of Massachusetts Cash 
Management Trust), in the form of Accumulation 
Units (units of measure used to determine the value 
of the Contract before annuity payments start), the 
value of which will vary with the value of the 
respective Sub-Accounts of the Separate Account. 
The assets of each Sub-Account are to be invested in 
shares (at net asset value) of one of a group of 
mutual funds (the “Funds”): Massachusetts Cash 
Management Trust; Massachusetts Financial High 
Income Trust; Massachusetts Financial Bond Fund, 
Inc; Massachusetts Income Development Fund, 
Inc.; Massachusetts Investors Trust; Massachusetts 
Financial Development Fund, Inc.; Massachusetts 
Investors Growth Stock Fund, Inc. and 
Massachusetts Capital Development Fund, Inc. 
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Massachusetts Financial Services Company, a 
limited partnership organized under the laws of the 
State of Massachusetts (“MFS”), is the principal 
underwriter and investment adviser for each of the 
Funds and is paid fees for its services by the Funds. 
The Company intends to enter into a contract with 
MFS under which MFS will agree to perform certain 
administrative functions relating to the Contracts 
and the Separate Account. MFS will be paid a 
monthly fee by the Company for such functions. 
Clarendon Insurance Agency, Inc., an affiliate of 
MFS, will act as principal underwriter of the 
Contracts. The Company or its agent will provide 
bookkeeping and other administrative services of 
the type normally performed by custodians of unit 
investment trusts. 


Under the Contracts, usually a single purchase 
payment will be made, although subsequent 
purchase payments are allowed. The minimum 
amount the Company will accept as an_ initial 
purchase payment is $5,000. However, if the 
contract is purchased by or in connection with a 
Qualified Plan, the minimum amount the Company 
will accept as an initial purchase payment is $1,500. 


No deduction for a sales charge will be made from 
purchase payments for the Contracts. However, if 
part of all of the Contract Value is surrendered, the 
Company will deduct a charge (“contingent deferred 
sales charge” or “surrender charge”) as follows: 


(1) For Contracts in force for 24 months or less, a 
surrender charge will be made equal to 5% of the 
amount of the surrender, provided that in no case 
will the surrender charge together with surrender 
charges previously made exceed 5% of total 
purchase payments received. 


(2) For Contracts in force for more than 24 months 
but not more than 96 months, no surrender charge 
will be made if the surrender, together with prior 
surrenders made after the Contract has been in 
effect for 24 months, does not exceed 10% of the 
purchase payments received by the Company. A 5% 
surrender charge will be applied to surrenders in 
excess of the foregoing, provided that in no case will 
the surrender charge, together with surrender 
charges previously made, exceed 5% of total 
purchase payments received. 


(3) For Contracts in force for more than 96 months, 


no surrender charge will be made if the surrender, 
together with all prior surrenders made within 96 
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months, does not exceed the current value of 
purchase payments received by the Company within 
96 months before the surrender plus 10% of the 
purchase payments received by the Company within 
96 months before the surrender. A 5% surrender 
charge will be applied to surrenders in excess of the 
foregoing, provided that in no case will the surrender 
charge, together with surrender charges previously 
made, exceed 5% of total purchase payments 
received. 


The Company will assess the Separate Account with 
a daily charge for mortality and expense risks equal, 
on an annual basis, to .9% and .4% of the daily 
Contract values, respectively. Also, NWNL intends to 
assess an administrative charge of $30 per year 
against each contract participating in the Separate 
Account, and to deduct premium taxes where 
applicable. 


CONTINGENT DEFERRED SALES CHARGE 
Section 2(a)(35) 


Section 2(a)(35) defines “sales load” as the 
difference between the price of a security to the 
public and that portion of the proceeds from its sale 
which is received and invested or held for 
investment by the issuer less any portion of such 
difference deducted for trustee’s or custodians’ fees, 
insurance premiums, issue taxes or administrative 
expenses or fees which are not properly chargeable 
to sales or promotional expenses. 


Applicants submit that he proposed surrender 
charge is consistent with the intent of the definition 
of sales load contained in the Act. The charge would 
be imposed by the Company to reimburse it for 
expenses related to the sale of the Contracts, which 
the Applicants submit is within the Section 2(a)(35) 
definition of sales load but for the timing of the 
imposition of the charge. 


Nevertheless, Applicants have requested an 
exemption from the provisions of Section 2(a)(35) to 
the extent such exemption may be necessary to 
implement the proposed pricing of their contracts. 


Section 22(c) and Rule 22c-1 


Rule 22c-1, promulgated under Section 22(c) of the 


Act, in pertinent part, prohibits a registered 
investment company issuing a redeemable security 
from selling, redeeming or repurchasing any such 
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security except at a price based on the current net 
asset value of such security. When the contract 
owner surrenders all or a part of the contract value, 
the proceeds paid on such surrender will be based 
on the current net asset value. The Contingent 
Deferred Sales Charge will be deducted at the time of 
surrender in arriving at the contract owner’s 
proportionate share or account value. 


While Applicants do not believe that the imposition 
of the contingent deferred sales charge is violative of 
Section 22(c) or Rule 22c-1, they have requested an 
exemption from the provisions of Section 22(c) and 
Rule 22c-1 thereunder, to the extent necessary, to 
offer the contracts as proposed. 


Sections 26(a)(2)(C) and 27(c)(2) 


Section 27(c)(2) prohibits a registered investment 
company or depositor or underwriter for such 
company from selling periodic payment plan 
certificates unless the proceeds of all payments, 
other than sales loads, on such certificates are 
deposited with a trustee or custodian having the 
qualifications prescribed in Section 26(a)(1) and are 
held by such trustee or custodian under an 
agreement containing substantially the provisions 
required by Sections 26(a)(2) and 26(a)(3) of the 
Act. 


Section 26(a)(2)(C) of the Act, as here pertinent, 
provides, in substance, that no payment to the 
depositor or principal underwriter of a_ unit 
investment trust shall be allowed the custodian bank 
as an expense, except a fee, not exceeding such 
reasonable amounts as the Commission may 
prescribe, as compensation for performing 
bookkeeping and other administrative expenses 
normally performed by the custodian. 


Applicants allege that the Contingent Deferred Sales 
Charge to be imposed (if any) upon the surrender of 
the Contracts issued with respect to the Separate 
Account is designed to recover distribution costs 
relating to the sales of the Contracts. The Contracts 
merely defer the time when the sales charge may be 
imposed. 


Applicants further allege that since there is nothing 
in the Act to suggest that if Contingent Deferred 
Sales Charges were being used at the time the Act 
was promulgated, that deductions for such sales 
charges would not have been permitted, and, since it 
is in the Contract Owner's best interests that the 
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entire amount of their purchase payments be 
invested at the time when made, they have 
requested an exemption from the provisions of 
Sections 26(a)(2)(C) and 27(c)(2) of the Act, to the 
extent necessary, in order to permit the offer and 
sale of the Contracts subject to the Contingent 
Deferred Sales Charge as described above. 


Sections 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act, in pertinent part, defines 
“redeemable security” as any security under the 
terms of which the holder, upon its presentation to 
the issuer, is entitled to receive approximately his 
proportionate share of the issuer’s current net assets 
or the cash equivalent thereof. 


Section 27(d) of the Act, in pertinent part, requires 
that the holder of a periodic payment plan certificate 
be able to surrender the certificate under certain 
circumstances with the recovery of certain front-end 
sales charges. Applicants assert that the contracts 
offered are not periodic payment contracts but 
request exemption from such Sections, to the extent 
necessary, to offer the contracts. Applicants submit 
that the imposition of a Contingent Deferred Sales 
Charge does not violate Sections 2(a)(32) and 
27(d). 


Applicants assert that Sections 2(a)(32) and 27(d) 
contemplate the assessment of an initial sales load 
and that under the contracts the net amount 
invested is the gross purchase payments. Thus, the 
owner’s proportionate share or account value would 
be the gross purchase payments, plus or minus any 
increase or decrease in value less the Charge. 
Applicants assert that deferring the imposition of the 
charge in no way restricts the contract owner from 
receiving his proportionate share or account value 
upon surrender. Applicants contend that the charge 
is contingent upon an event which might never 
occur, and that the purchaser's initial amount 
invested is maximized, thus providing a benefit to 
the purchaser. Applicants have requested an 
exemption from the provisions of Sections 2(a)(32) 
and 27(d), to the extent necessary, to permit the 
imposition of the Surrender Charge and to offer the 
contracts. 


Section 27(c)(1) 
Section 27(c)(1) of the Act, in pertinent part,: 


prohibits any registered investment company 
issuing periodic payment plan certificate, or 
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depositor or underwriter of such company, to sell 
any such certificate unless it is a redeemable 
security. Applicants assert that the contracts issued 
are not periodic payment plans but nevertheless 
request an exemption, to the extent necessary, to 
offer the contracts. 


Applicants submit that the Contingent Deferred 
Sales Charge is not a restriction on redemption 
under Section 27(c)(1). Applicants assert that 
deferring the imposition of the sales charge in no 
way restricts the contract owner from receiving his 
proportionate share or current value on surrender 
and has the effect, through deferral of sales charge 
until contract value is withdrawn, of increasing the 
contract value available for redemption. However, 
Applicants have requested an exemption from the 
operation of the provisions of Section 27(c)(1), tothe 
extent necessary, to permit the charge to be 
imposed only upon surrender of contract values. 


ANNUAL ADMINISTRATIVE CHARGE 


As previously noted, the Contracts are subject to an 
annual administrative charge. If the value of a 
Contract is surrendered for its full value on other 
than the Contract Anniversary date, the 
administrative charge will be deducted from the 
owner's redemption proceeds. 


Because the provisions of the Act discussed above 
under the heading “Contingent Deferred Sales 
Charge” may be said to be equally applicable in this 
situation, Applicants hereby request an exemption 
from the provisions of Sections 2(a)(32), 2(a)(35), 
22(c), 26(a)(2)(C), 27(c)(1), 27(c)(2), 27(d) and 
Rule 22c-1, to the extent necessary, to permit the 
deduction of the annual administrative charge 
under the circumstances described. 


PERFORMANCE OF CUSTODIAL FUNCTIONS 


Sections 26(a)(1), 26(a)(2)(D) and 27(c)(2) as 
noted prohibit a registered investment company or 
depositor or underwriter for such company from 
selling periodic payment plan certificates unless the 
proceeds of all payments, other than sales loads, on 
such certificates are deposited with a trustee or 
custodian having the qualifications prescribed in 
Section 26(a)(1) and are held by such trustee or 
custodian under an agreement containing 
substantially the provisions required by Sections 
26(a)(2) and 26(a)(3) of the Act. 
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Section 26(a)(1) requires the trustee or custodian to 
be a bank which meets certain financial standards. 
Applicants request an exemption from the 
provisions of Section 26(a)(1) of the Act in order that 
NWNL may hold the property and assets in its vault 
facilities which it contends are comparable to the 
vaults of large commercial banks and adequate 
protection will thereby be afforded to owners of 
contracts issued with respect to the Separate 
Account. Also, NWNL will limit access to the vault. 


Section 26(a)(2)(D) of the Act requires, in part, that 
the custodian shall have possession of all the 
securities and other property in which the funds of 
the unit investment trust are invested. The 
Applicants assert that the primary purpose of 
Section 26(a)(2)(D) relating to the possession of 
trust assets is to provide for their safekeeping. The 
Applicants contend that to require that shares 
certificates be physically issued by each of the 
Funds under the circumstances would not 
significantly add to the safety of the unit investment 
trust's assets and would result in unnecessary 
administrative expenses. As noted, the assets of the 
Separate Account will be invested exclusively in 
shares of the several Funds. Furthermore, the 
custodian of the several Funds will have physical 
possession of the portfolio securities and other 
assets of the Funds. 


The Applicants request that the Commission enter 
an order of exemption from the pertinent provisions 
of Section 26(a)(2)(D) in order that “book shares” 
evidencing the investment of purchase payments 
may be accepted. 


Section 26(a)(2)(D) of the Act also requires that the 
securities and other property in which the funds of 
the unit investment trust are invested shall be 
segregated and held in trust until distribution. 


Applicants state that while the assets of the Separate 
Account will be segregated, the Company, as a life 
insurance company, may not properly place the 
assets of the Separate Account in trust because the 
insurance laws of the State of Minnesota require the 
Company to retain ownership and control of the 
disposition of its property. If the Company is 
permitted to hold in custody for safekeeping the 
assets of the Separate Account, an exemption from 
the foregoing Sections of the Act will be necessary in 
order that the Company shall not be required to hold 
such assets in trust. 


Volume 21, No. 9, December 9, 1980 





In support of the requested exemptions from the 
foregoing provisions of the Act, the Applicants state 
that the Company is subject to extensive supervision 
and control by the Commissioner of Insurance of the 
State of Minnesota and the comparable official of 
each state in which it does busienss. Such 
supervision requires the Company to file complete 
and detailed periodic reports. The Applicants also 
state that the activities of the Company are subject to 
review by the Commissioner of Insurance of the 
State of Minnesota nad his representatives at all 
times and are subject to comprehensive 
examinations periodically. Further, the Company, 
under an arrangement for recordkeeping, will 
maintain either itself or through an agent a record of 
all purchases and redemptions of Fund shares with 
respect to the Separate Account. Consequently, the 
Applicants submit that a custodianship is 
unnecessary under the circumstances. 


In summary, the Applicants request exemption from 
the provisions of Sections 26(a)(1), 26(a)(2)(D) and 
27(c)(2) of the Act in order that the Company may 
perform the safekeeping and other functions 
normally performed by a custodian with respect to 
the Separate Account; that the property and assets 
of the Separate Account do not have to be held in 
trust although segregated; and that the investments 
of the trust in shares of the several Funds may be 
held in “book share” form. 


PAYMENT OF CONTRACT FEES AND CHARGES 
Sections 26(a)(2)(D) and 27(c)(2) 


Sections 26(a)(2)(D) further provides that the 
custodian have possession of all securities and other 
property in which the funds of the trust are invested 
subject only to the charges and collections allowed 
under clauses (A), (B) and (C) of Section 26(a)(2) 
until distribution thereof to the security holders of 
the trust. 


The Applicants request an exemption from the 
provisions of Sections 26(a)(2)(D) and 27(c)(2) to 
the extent necessary to permit the deduction by the 
Company and the payment to the Company of an 
annual administrative charge, the Expense Risk 
Charge, the Mortality Risk Premium and any 
premium tax, as set forth above. 


The Applicants consent that the foregoing requested 


exemptions from Sections 26(a) and 27(c)(2) may 
be made subject to the following conditions: (1) that 
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the deductions under the Contracts for 
administrative services shall not exceed such 
reasonable amounts as the Commission shall 
prescribe and the Commission may reserve 
jurisdiction for such purpose; and (2) that the 
payment of sums and charges out of the assets of the 
Separate Account shall not be deemed to be 
exempted from regulation by the Commission by 
reason of the requested order, provided that the 
Applicants’ consent to this condition shall not be 
determined to be a concession to the Commission of 
authority to regulate the payment of sums and 
charges out of such assets, other than the charges 
for administrative services, and the Applicants 
reserve the right in any proceeding before the 
Commission, or in any suit or action in any court, to 
assert that the Commission has no authority to 
regulate the payment of such other sums and 
charges. 


EXCHANGES 
Section 11 


Section 11(a) of the Act makes it unlawful for any 
registered open-end investment company or 
principal underwriter therefor to make an offer tothe 
holder of a security of such company or of any other 
open-end investment company to exchange his 
security for a security in the same or another such 
company on any basis other than the relative net 
asset values of the respective securities to be 
exchanged unless the terms of the offer have first 
been submitted to the Commission. Section 11(c) 
provides that the provisions of subsection (a) shall 
be applicable irrespective of the basis of exchange to 
any offer of exchange of any security of a registered 
open-end company for a security of a registered unit 
investment trust and to any type of offer of exchange 
of the securities of registered unit investment trusts 
for the securities of any other investment company. 


The Applicants propose to permit owners to request 
the transfer, subject to any conditions the Funds 
whose shares are involved may impose, of all or part 
of a Sub-Account’s value to other Sub-Accounts. 
There is no charge for such a transfer, other than 
those that may be made by the Funds. The 
Applicants submit that the proposed transfer rights 
will afford an owner the availability of choice among 
shares of mutual funds having different objectives, 
and that the granting of such rights is in recognition 
of the potentially changing nature of the owner's 
investment objectives and retirement needs over the 
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years. 


The Applicants further assert that the proposed 
transfer rights involve only a change in the 
underlying accumulation or annuity units related to 
a Contract, which are merely accounting units of 
measure to quantify Contract Value and, thus, do not 
involve the exchange of a unit investment trust 
security for the security of any other investment 
company. However, to avoid any questions that 
might be raised as to the applicability of Section 
11(c), the Applicants request an order pursuant to 
Section 11 to the extent necessary to permit the 
proposed offer of transfer rights described above. 


Section 6(c) 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transactions or any 
class or classes of persons, securities, or 
transactions from any provision of the Act or any rule 
or regulation under the Act if, and to the extent, such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 22, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he/she 
may request that he/she be notified if the 
Commission shall order a hearing thereon. Any such 
communications should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon the Applicants at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the rules and 
Regulations promulgated under the Act, an order 
disposing of the Application will be issued as of 
course following December 22, 1980 unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered will receive any notice 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
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thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11458/November 26, 1980 


In the Matter of 


SCHENUIT INDUSTRIES, INC. 
2360 West Joppa Road 
Lutherville, Maryland 21093 


(812-4741) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT ON A TEMPORARY BASIS. 


NOTICE IS HEREBY GIVEN that Schenuit Industries, 
Inc. (“Applicant”), a Maryland corporation, filed an 
application on September 30, 1980, and 
amendments thereto on November 17, 1980, and 
November 20, 1980, for an order, pursuant to 
Section 6(c) of the Investment Company Act of 1940 
(“Act’), exempting Applicant from all provisions of 
the Act on a temporary basis. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


According to the application, Applicant, operating 


through its wholly-owned subsidiaries, is a 
diversified manufacturer of home, lawn and garden 
products and industrial wood products. Applicant 
states that it has one outstanding class of equity 
securities, no par common stock, which is owned by 
approximately 1,000 shareholders of record and is 
listed for trading on the American Stock Exchange. 
Of the approximately 855,000 such shares 
outstanding, approximately 50% are owned by the 
three daughters of Applicant’s founder (“Principal 
Shareholders”) and the remainder by the public. 
Applicant notes that its shares are registered with 
the Commission pursuant to the Securities 
Exchange Act of 1934 (“1934 Act”), and Applicant is 
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subject to the reporting requirements of the 1934 
Act and the rules adopted thereunder. Applicant 
states that it has met those reporting requirements 
in atimely manner since the initial registration of its 
shares under the 1934 Act in 1967. 


The application states that on July 1, 1980, 
Applicant entered into an agreement (“Agreement”) 
whereby Applicant would sell substantially all of its 
assets and business, subject to substantially all of its 
liabilities, to Allegheny Ludlum Industries, Inc. and 
several of its subsidiaries (collectively, “AKI” in 
exchange for a cash price of $28,234,800, subject to 
a possible downward adjustment of up to 
$1,000,000 should Applicant fail to satisfy certain 
earnings performance standards for the fiscal year 
ended September 30, 1980. The application further 
states that while ALI is assuming substantially all of 
Applicant's liabilities, Applicant will remain exposed 
to unknown and uninsured contingent liabilities 
attributable to Applicant's discontinued tire 
manufacturing operations, as well as potential 
liability for Applicant’s obligations under the 
Agreement. The application states that the Principal 
Shareholders have represented that they will not 
vote to merge, liquidate or consolidate Applicant for 
at least two years following the sale of assets to ALI 
unless the survivor corporation succeeds to all 
liabilities of Applicant, or other indemnification 
satsifactory to ALI is provided. The Agreement 
requires that Applicant hold ALI harmless, for a 
period of two years, for any losses arising out of any 
possible misrepresentations or breaches of 
warranties made by Applicant in the Agreement. 
Applicant further states that necessary filings were 
made with the Federal Trade Commission and the 
Antitrust Division of the Department of Justice 
pursuant to the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, and that the time period 
for governmental action under that act has expired 
without any action having been taken. Applicant also 
states that on September 25, 1980, the sale of assets 
to ALI was approved by the Applicant's 
shareholders. 


Applicant states that in late January, 1981, 
approximately 30 days after the completion of the 
sale of assets, it will initiate a cash tender offer to all 
of its shareholders to repurchase all of Applicant's 
outstanding shasres. The tender offer will be made 
at a price which will be not less than the net asset 
value per share at the approximate time of the 
commencement of the tender offer and in no event 
less than $32.40 per share. Rule 13e-4 under the 
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1934 Act generally requires an issuer making a 
tender offer to permit tendered securities to be 
withdrawn at any time until expiration of ten 
business days from the commencement of the 
tender offer by the issuer. The application states that 
after such ten day period, prompt payment of the 
tender offer price will be made by Maryland National 
Bank, the depository, as properly tendered share 
certificates are received. Applicant further states 
that such tender offer will expire on May 1, 1981, but 
may be extended (as to time only) by Applicant for a 
period of thirty days. According to the application, 
the Principal Shareholders will not accept the tender 
offer, and after such offer are expected to own in 
excess of 50 percent of Applicant’s outstanding 
shares. It is further stated in the application that 
Applicant will have passive or personal holding 
company income, as defined by the Internal Revenue 
Code, for its fiscal year 1981. The application states 
that, in the opinion of counsel, Applicant may 
become a personal holding company for federal 
income tax purposes for its fiscal year ending 
September 30, 1981, and will in all likelihood 
become so for subsequent years. Applicant states 
that, in the opinion of counsel, it will not be entitled to 
the favorable tax treatment accorded registered 
investment companies under the Internal Revenue 
Code and will therefore be subject to federal income 
tax at the corporate level. In the opinion of counsel, 
Applicant will also be subject to the additional 70 
percent penalty tax imposed on any personal 
holding company income which is not distributed to 
its shareholders and that distributed personal 
holding company income, other than certain 
dividend income, will be subject to taxation at both 
the corporate and shareholder level. According to 
the Applicant, in its opinion there is little or no 
incentive for its shareholders, other than the 
Principal Shareholders, to refuse to tender their 
shares pursuant to the tender offer, but it is 
nonetheless impossible to predict whether 
Applicant will have fewer than 100 beneficial owners 
of its common shares at the conclusion of the tender 
offer. 


In pertinent part, Sections 3(a)(1) and 3(a)(3) of the 
Act respectively define an investment company as 
any issuer which: (i) is or holds itself out as being 
engaged primarily, or proposes to engage primarily, 
in the business of investing, reinvesting, or trading in 
securities; or (ii) is engaged or proposes to engage in 
the business of investing, reinvesting, owning, 
holding, or trading in securities, and owns or 
proposes to acquire investment securities having a 
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Value exceeding 40 percent of the value of such 
issuer's total assets (exclusive of Government 
securities and cash items) on an unconsolidated 
basis. Applicant states that upon receipt of the cash 
proceeds of the sale of its assets, Applicant expects 
to maintain its corporate existence as a personal 
holding company and to invest and reinvest the 
proceeds for the benefit of the continuing 
shareholders of Applicant and to provide a source of 
funds to pay shareholders who tender their shares 
pursuant to the tender offer. Applicant therefore 
states that immediately after the completion of the 
sale of assets it will be unabie to represent that its 
activities would not come within the definition of 
investment company contained in Sections 3(a)(1) 
or 3(a)(3) of the Act. 


Section 3(c)(1) of the Act excludes from the definition 
of investment company any issuer whose 
outstanding securities (other than short-term paper) 
are beneficially owned by not more than 100 persons 
and which is not making and does not presently 
propose to made a public offering of its securities. 
Applicant states that if the tender offer is successful 
in reducing its shareholders to fewer than 100 it will 
be excluded from the definition of investment 
company by Section 3(c)(1) of the Act. However, 
Applicant states that from the time of the sale of its 
assets to ALI until such time as the number of its 
shareholders may be reduced to fewer than 100, 
Applicant will be an investment company as defined 
by the Act and absent the requested order of 
exemption will be subject to all the provisions 
thereof. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, ay 
conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any 
provision or provisions of the Act or of any rule or 
regulation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant requests an order, pursuant to Section 
6(c) of the Act, of the Commission exempting 
Applicant from all provisions of the Act for a period 
commencing with the date of such order and 
expiring eight months thereafter, or 60 days after 
completion of the tender offer, whichever period is 
shorter. In support of its request Applicant asserts 
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that it is not the type of organization intended by 
Congress to be subject to regulation under the Act, 
but rather that it will be in the nature of a transient 
investment company between the time of the closing 
of the sale of assets to ALI and the time it intends to 
qualify for the exclusion from the definition of 
investment company contained in Section 3(c)(1) of 
the Act. Applicant further asserts that a company 
which will technically be an investment company for 
a short period of time should not be required to 
register under the Act and subsequently deregister 
if, within a reasonably short period, the company has 
resolved to take whatever action may be necessary 
to bring its status outside the definition of 
investment company contained in the Act and 
adequate measures are taken for the protection of its 
shareholders. Applicant asserts that it will submit to 
the conditions described below and that those 
conditions generally, and particularly the restraints 
on its investment activities and the short duration of 
the requested order of exemption, render it 
unnecessary to extend the additional protection 
which the Act was designed to provide to 
shareholders of conventional investment 
companies. Finally, Applicant asserts that in light of: 
(1) its history as an operating company; (2) the 
continuing jurisdiction of the Commission under the 
1934 Act over Applicant's activities; (3) the 
temporary and conditional nature of the requested 
order of exemption; (4) Applicant's intention, if 
required to register under the Act, to register but file 
an application to deregister as soon as its number of 
shareholders is reduced below 100; and (5) its 
special circumstances, that the granting of the 
requested order of exemption is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicant states that any order granted by the 
Commission in response to this application may be 
subject to the following conditions: 


(1) Applicant will use its best efforts to cause the 
number of its shareholders to be reduced to fewer 
than 100 by means of the above described tender 
offer and to promptly advise the Commission’s staff 
of the date of the termination of the tender offer; 


(2) During the effectiveness of the temporary order 
of exemption, the entire fund owned by Applicant for 
the benefit of its shareholders following the sale of 
assets to ALI will be held by a bank as custodian and 
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will be invested under the direction of Applicant’s 
board of directors. At least 75 percent of the value of 
the funds will at all times, during the period of the 
effectiveness of the order of exemption, be invested 
in short term debt securities issued or guaranteed as 
to principal and interest by the United States or an 
agency acting as an instrumentality of the United 
States or in high quality commercial paper 
obligations rated Prime-1 by Moody’s Investors 
Service, Inc. (“Moodys”) or A-1 by Standard and 
Poor’s Corporation (“S&P”). The remaining 25% of 
the fund may be invested in preferred stocks traded 
on a national securities exchange and rated A or 
better by Moody’s or S&P; 


(3) Upon termination of the requested order of 
exemption, if Applicant has 100 or more 
shareholders, it will: (A) apply to the Commission for 
a temporary or permanent extension of such order; 
(B) engage in a recapitalization, reorganization or 
such other corporate activity as may be necessary to 
reduce the number of its shareholders to fewer than 
100; or (C) promptly register under the Act and 
comply with all the relevant provisions thereof. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 19, 1980, at 


5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or 
he may request that he be notified ifthe Commission 


shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11459/November 26, 1980 


In the Matter of 
MFS/NWNL VARIABLE ACCOUNT 
AND 


NORTHWESTERN NATIONAL LIFE INSURANCE 
COMPANY 

20 Washington Avenue South 

Minneapolis, MN 55440 


(812-4764) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR AN ORDER OF EXEMPTION 
FROM THE PROVISIONS OF SECTIONS 22(e), 
27(c)(1) AND 27(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that Northwestern 
National Life Insurance Company (“Company” or 
“NWNL”) a stock and mutual life insurance 
company organized under the laws of the state of 
Minnesota and MFS/NWNL Variable Account (the 
“Variable Account”), a separate account of NWNL 
registered under the Investment Company Act of 
1940 (“Act”) as a unit investment trust (collectively 
“Applicants”), filed an application on November 10, 
1980 pursuant to Section 6(c) of the Act for an order 
exempting Applicants from the provisions of 
Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance by 
Applicants with certain provisions of the Education 
Code of the State of Texas. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
therein which are summarized below. 


The Variable Account was established by resolution 
of the Board of Directors pursuant to Minnesota 
Statutes §61A.13 to 61A.21, as amended, on 
September 13, 1979 for the purpose of investing 
contributions received under certain variable 
annuity contracts issued in conjunction with plans 
which may or may not qualify for special tax 
treatment. These plans include qualified plans 
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under Sections 401(a) of the Internal Revenue Code 
of 1954, as amended (the “Code”), including so 
called “H.R. 10 plans” or “Keogh plans” or annuity 
purchase plans adopted pursuant to Sections 
403(b) or 408 of the Code. 


In 1967, the State of Texas directed the governing 
boards of all Texas institutions of higher education to 
make available to certain employees an Optional 
Retirement Program (the “Program”), codified as 
Subchapter G of Chapter 51 of the Texas Education 
Code. The statute provides as the funding media for 
the Program fixed or variable annuity contracts 
purchased from any insurance or annuity company 
qualified to do business in Texas. In 1973, the Texas 
legislature made two amendments in the Program 
legislation, which amendments became effective on 
June 14, 1973. The statutory definition of the 
Program was amended to provide that the benefits of 
such annuities are to be available only upon 
termination of employment in Texas public 
institutions of higher education, retirement, death or 
total disability of the participant. The other 
amendment added a new Section 51.358 to 
Subchapter G which also provides that the benefits 
of such annuities will be available only if the 
participant dies, terminates his employment due to 
total disability, accepts retirement, or terminates 
employment in the Texas public institutions of 
higher education. 


Because of uncertainty regarding the effect of these 
amendments, the University of Texas System (the 
“System”) requested the opinion of the Attorney 
General of Texas with respect to several questions 
concerning such amendments. The Attorney 
General rendered an opinion dated February 18, 
1975, in response to the System’s letter. The 
Attorney General interpreted Section 51.358 to 
prohibit provisions in a variable annuity contract 
issued in connection with the Program on or after 
June 14, 1973, which provide for making available 
the redemption value of such contract prior to the 
occurrence of one of the conditions specified in the 
statute, i.e., termination of employment, retirement, 
death or total disability. Moreover, the opinion 
further stated that the prohibitions of Section 51.358 
were impliedly in effect upon the establishment of 
the Program (in 1967) and that notwithstanding any 
language which may be contained in existing 
contracts, a participant in the Program has never 
had the right to redeem his annuity contract 
otherwise than in accordance with the limitations 
described above. The opinion did not affect the right 
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of a participant to transfer the redemption value of 
his annuity contract from one carrier to another; 
accordingly, the granting of the relief requested in 
the application would not affect such right. 


Sections 27(c)(1), 22(e) and 27(d) 


Section 27(c)(1) of the Act makes it unlawful for any 
registered investment company issuing periodic 
payment plan certificates, or for any depositor of or 
underwriter for such company, to sell any such 
certificate unless such certificate is a redeemable 
security. Section 2(a)(32) of the Act defines 
“redeemable security” to mean any security under 
the terms of which the holder upon its presentation 
to the issuer or to a person designated by the issuer 
is entitled to receive approximately his proportionate 
share of the issuer's current net assets, or the cash 
equivalent thereof. 


Section 22(e) of the Act provides that no registered 
investment company shall suspend the right of 
redemption or postpone.the date of payment or 
satisfaction upon redemption of any redeemable 
security in accordance with its terms for more than 
seven days after the tender of such security to the 
company or its agent designated for that purpose for 
redemption except in certain prescribed 
circumstances. 


Section 27(d) of the Act makes it unlawful for any 
registered investment company issuing periodic 
payment plan certificates, or for any depositor of or 
underwriter for such company, to sell any such 
certificate unless the certificate provides that the 
holder thereof may surrender the certificate at any 
time within the first eighteen months after the 
issuance of the certificate and receive in payment 
thereof, in cash, the sum of (1) the value of his 
account, and (2) an amount, from such underwriter 
or depositor, equal to that part of the excess paid for 
sales loading which is over 15 per centum of the 
gross payments made by the certificate holder. 


Applicants request exemptions from the provisions 
of Sections 22(e), 27(c)(1) and 27(d) of the Act to 
the extent necessary to permit compliance with 
Section 51.358 as it pertains to redemption values 
under Contracts issued to participants in the 
Program subsequent to the date of such exemptive 
order. 


Applicants assert that if such exemptions are not 
granted, persons participating in the Program 
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effectively will be denied an opportunity to select as 
a funding medium for their retirement benefits one 
of two funding media (the other being fixed annuity 
contracts) specifically provided in the Texas statute 
for such purpose. Additionally, participants will be 
unable to obtain the state’s matching contributions 
for the purchase of an equity-based retirement 
vehicle. In this respect, the Attorney General's 
opinion indicated that these matching contributions 
will encourage participation in the retirement plan 
but that unrestricted withdrawals prior to retirement 
might be detrimental to an effective retirement 
vehicle. In view of the foregoing, Applicants assert 
that the Commission should grant the requested 
exemptions because: (1) the limited restriction on 
redemption would be voluntarily assumed by 
participants, i.e., eligible employees are not required 
to participate in the Program; (2) the restrictions 
were not formulated nor suggested by Applicants; 
and (3) participants’ relinquishment of the full right 
of redemption is a reasonable requirement in 
exchange for the benefits bestowed by the matching 
contributions of the state of Texas. 


Applicants will ensure that appropriate disclosure is 
made to persons who consider participation in the 
Program, informing them of the restriction on the 
availability of redemption values under Contracts to 
be issued to them. This disclosure will take the form 
of an appropriate reference in each prospectus to 
the restrictions on redemption of these Contracts, as 
well as requiring each participant, as a part of the 
determination that the sale of these Contracts is 
suitable for that participant, to sign a statement 
indicating that he/she is aware that these 
restrictions will be placed on his/her Contract when 
it is issued. In addition, all sales literature that is to 
be used in conjunction with the sale of these 
Contracts will be reviewed for the existence of 
material representations that are inconsistent with 
the restrictions to be placed on these Contracts, and 
the salespeople involved in soliciting in this market 
will be instructed to bring this restriction specifically 
to the attention of the potential participants. 


Section 6(c) authorizes the Commission to exempt 
any person, security or transaction or any class or 
classes of persons, securities or transactions, from 
the provisions of the Act and Rules promulgated 
thereunder if and to the extent that such exemption 
is necesSary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 22, 1980 at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he/she may 
request that he/she be notified if the Commission 
should order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit, or in 
the case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application. will be issued as of course following 
December 22, 1980, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 740/November 21, 1980 
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SECURITIES ACT OF 1933 
Release No. 6264/November 21, 1980 
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LITIGATION 





Litigation Release No. 9238/November 21, 1980 


UNITED STATES OF AMERICA v. JACK C. PETTEE 
(W.D. N.C. Criminal No. A-CR-80-47) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office and Harold M. Edwards, United States 
Attorney for the Western District of North Carolina, 
announced that on November 7, 1980, JackC. Pette, 
of Asheville, North Carolina, was convicted by a jury 
of four counts of securities fraud in connection with 
the offer and sale of promissory notes of Thermal 
Belt Air Service, Inc. (“Thermal Belt”), a North 
Carolina corporation. 


The indictment charged, among other things, that 
beginning prior to 1973 and continuing to about 
October 31, 1977, Pette engaged in a scheme to 
defraud purchasers of Thermal Belt promissory 
notes, by making misrepresentations of material 
facts and/or omitting to state material facts 
concerning: (1) Thermal Belt’s insolvency since 
1968; (2) the company’s consistent history of 
operating losses; and (3) the use of the proceeds. 


Pettee, the president and a director of Thermal Belt, 
was previously permanently enjoined from 
violations of the registration and anti-fraud 
provisions of the Securities Act of 1933, the 
Investment Advisers Act of 1940 and the anti-fraud 
provisions of the Securities Exchange Act of 1934 
in an action brought by the Commission in 1978. In 
that action, Pettee consented to the entry of a 
permanent injunction without admitting or denying 
the allegations in the complaint. 


On November 13, 1980, the Honorable Woodrow 
Wilson Jones, United States District Judge for the 
Western District of North Carolina, sentenced Pettee 
to 3 years in a federal penitentiary and imposed a 
$10,000 fine; required 3 years additional probation 
and, as a condition of probation, required Pettee to 
pay the fines, the costs of his court appointed 
counsel and his court costs. 


For further information, see Litigation Release Nos. 
9186 and 8447. 
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Litigation Release No. 9239/November 21, 1980 


UNITED STATES OF AMERICA v. JOHN P. HUBERTY 
(United States District Court for the District of 
Minnesota, Criminal Action File No. 4-80-112) 


Thomas K. Berg, United States Attorney for the 
District of Minnesota, and William D. Goldsberry, 
Administrator of the Chicago Regional Office of the 
Securities and Exchange Commission, announced 
that on November 9, 1980, a Federal Grand Jury at 
Minneapolis, Minnesota, returned a 15-count 
indictment against John P. Huberty of Minnetonka, 
Minnesota, charging him with violations of the mail 
fraud statute (18 U.S.C. 1341) in connection with an 
alleged scheme by Huberty, a salesman for a 
registered broker-dealer, in which he obtained 
approximately $1 million for the purpose of 
purchasing securities on behalf of his customers but 
instead was taken by him for his own personal use. 


Huberty had, on June 30, 1980, pursuant to a 
complaint filed by the Commission, been 
preliminarily enjoined from further violations of the 
anti-fraud provisions of the Federal securities laws. 
In the Commission’s action, a receiver was 
appointed and Huberty was ordered to disgorge all 
funds and assets received by him in connection with 
the above matters. 


For further information, see Litigation Release Nos. 
9116 and 9140. 





Litigation Release No. 9240/November 21, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
DANIEL M. TABAS (United States District Court for 
the District of the District of Columbia, Civil Action 
No. 80-2957.) 


The Securities and Exchange Commission 
announced that on November 20, 1980 the 
Honorable Oliver Gasch, United States District 
Judge, signed a final judgment of permanent 
injunction against Daniel M. Tabas. Tabas 
consented to the entry of the injunction, which 
enjoins him from further violations of Section 13(d) 
of the Securities Exchange Act of 1934 (“Exchange 
Act”) and Rules 12b-20 and 13d-1 thereunder, 
without admitting or denying the allegations 
contained in the Commission’s Complaint. Tabas 
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also agreed to file certain amended reports on 
Schedule 13-D and other undertakings. 


The Complaint alleges that Tabas, along with certain 
other related persons and entities, was a member of 
a group formed to acquire, hold and vote securities 
of the Lincoln National Company (“Lincoln”), a one- 
bank holding company which is the sole owner of 
Lincoln Bank (“the Bank”). In 1971, that group held 
over 14% of Lincoln’s common stock and over the 
next nine years acquired an additional 5%%. The 
Complaint further alleges that Tabas, on behalf of his 
group, attempted to substantially influence the 
operations of Lincoln, by among other things, 
naming directors to Lincoln’s Board of Directors, 
obtaining employment for his son, and influencing 
Lincoln to issue stock dividends. In connection with 
the securing employment for his son, Tabas, on 
behalf of the group, allegedly agreed to cease 
purchasing additional Lincoln common stock. Tabas 
also allegedly participated in the settlement of 
litigation against Lincoln whereby, among other 
things, he and members of his group were given the 
right to name certain members of Lincoln’s Board of 
Directors in exchange for agreeing to vote their 
shares, in all but extraordinary matters, as directed 
by Lincoln’s Board. According to the Complaint, 
Tabas failed to make timely and accurate filings on 
Schedule 13-D reflecting his activities relating tothe 
Bank and Lincoln common stock including the 
matters described above, as required by Section 
13(d) of the Exchange Act. 





Litigation Release No. 9241/November 24, 1980 


SEC v. SAFEGUARD INVESTMENT CORP., D/B/A 
SAFEGUARD COMPANY, ET AL. (W.D. Pa., Civil 
Action No. 80-777) 


Paul F. Leonard, Administrator of the Washington 
Regional Office of the Securities and Exch;ange 
Commission and Ralph M. Fratkin, Chairman of the 
Pennsylvania Securities Commission, announced 
that on October 9, 1980, the Honorable Donald E. 
Ziegler, United States District Court Judge for the 
Western District of Pennsylvania, entered final 
judgments permanently enjoining Anthony J. 
Pivirotto (Pivirotto) and John Robert Woods (Woods) 
from further violations of the securities registration 
and antifraud provisions of the federal securities 
laws. The complaint had alleged violation of these 
provisions in connection with the offer and sale of 
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the securities of Safeguard Investment Corp. 
(Safeguard) in the form of participation interests in 
mortgage investments. Pivirotto and Woods 
consented to the entry of the judgments without 
admitting or denying the allegations of the 
complaint. Previously, on September 2, 1980, a final 
judgment enjoining Safeguard from further 
violations of the securities registration and anti- 
fraud provisions was entered by consent, with 
Safeguard neither admitting nor denying the 
allegations of the complaint. 


Also on September 2, 1980, the Court directed 
Safeguard’s Trustee in Bankruptcy to perform the 
accounting of investor monies previously ordered by 
the Court as part of the preliminary injunctive relief 
in this case. The Commission will render assistance 
to the Trustee until the accounting is completed, at 
which time the court will determine whether and in 
what amount disgorgement is necessary. (SEC v. 
Safeguard Investment Corp., d/b/a Safeguard 
Company, et al., W.D. Pa., Civil Action No. 80-777). 


For further information, see Litigation Release No. 
9122. 





Litigation Release No. 9242/November 24, 1980 


UNITED STATES v. RUSSELL E. PHILLIPS, ET AL. 
(Western District of Missouri) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, and Ronald S. Reed, Jr., United 
States Attorney for the Western District of Missouri, 


annouced that on November 14, 1980, the 
Honorable Warren K. Urbom, Chief Judge of the 
United States District Court for the District of 
Nebraska, sentenced Quinton Darence Cloninger of 
Shreveport, Louisiana, to ten years imprisonment, a 
$15,000 fine and five years probation following his 
release. Quinton Darence Cloninger was convicted 
of conspiracy, racketeering and securities fraud in 
connection with the offer and sale of the securities of 
Progressive Farmers Association of Springfield, 
Missouri. All remaining counts of the indictment 
against Cloninger had been severed before trial. 


(For further information, see Litigation Release Nos. 
7932 and 9213.) 





SEC DOCKET /769 





Litigation Release No. 9243/November 24, 1980 


SEC v. STERLING ENTERPRISES, INC. ET AL. 
(United States District Court for the Northern District 
of Illinois, Eastern Division, Civil Action No. 79 C 
3421) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced that on November 7, 1980, 
the Honorable Thomas R. McMillen, United States 
District Court Judge for the Northern District of 
Illinois, Eastern Division, entered final judgments of 
permanent injunction and other equitable relief 
against Sterling Enterprises, Inc. (Sterling), Pro- 
Vest, Inc. (Pro-Vest) and John A. Meatte (Meatte), 
the chairman of the board of Sterling and president 
of both Sterling and Pro-Vest. The judgments were 
entered after Sterling, Pro-Vest and Meatte were 
adjudged in default and after the Court considered 
the pleadings, affidavit and exhibits filed by the 
Commission. 


The complaint alleges, among other things, that 
Sterling, Pro-Vest and Meatte participated in the 
preparation and dissemination of prospectuses in 
connection with the offer and sale of unregistered 
interests in limited partnerships and that the 
prospectuses contain untrue statements of material 
facts and omit to state material facts. These 
misstatements and omissions concern, among 
other things, the financial condition of the issuer, the 
use of proceeds raised from the sale of securities 
and the existence of pending litigation against the 
issuer and its officers involving alleged violations of 
the securities laws. 


The judgments enjoin Sterling, Pro-Vest and Meatte 
from further violations of Sections 5(a), 5(c), and 
17(a) of the Securities Act of 1933 and Section 10(b) 
of the Securities Exchange Act of 1934 and Rule 
10b-5 thereunder in connection with the offer and 
sale of securities. The judgments also order Sterling, 
Pro-Vest and Meatte to each provide the Court, 
within 60 days of the entry of the judgments, with an 
accounting of the funds raised from investors. In 
addition, after receipt of the accountings, the Court 
will make a determination whether an order of 
disgorgement from Sterling, Pro-Vest and Meatte is 
appropriate. 
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Litigation Release No. 9244/November 24, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
GERALD L. ROGERS, ET AL. (United States District 
Court for the Central District of California, Civil 
Action No. 80-04841 MRP) 


The Securities and Exchange Commission 
(“Commission”) announced that on November 12, 
1980, the Honorable Mariana R. Pfaelzer, United 
States District Judge, Central District of California, 
entered a Preliminary Injunction against 
International Monetary Exchange, S.A. (“IME”). 
Additionally, Judge Pfaelzer, upon Roger’s consent, 
continued until December 12, 1980, a Temporary 
Restraining Order entered against Gerald L. Rogers 
(“Rogers”) on November 3, 1980. On December 12, 
1980, the Court is scheduled to hear the 
Commission’s Applications for a Preliminary 
Injunction against Rogers and for an Order 
adjudging Rogers in Civil Contempt of a previous 
Order enjoining him from violating the Federal 
securities laws. The Preliminary Injunction and 
Temporary Restraining Order prohibit Rogers, IME, 
its officers, agents, servants, employees, and all 
persons and entities in active concert or 
participation with them, from, among other things, 
offering or selling “Gold for Tax Doliars” securities 
and violating the registration and anti-fraud 
provisions of the Federal securities laws. In addition, 
the Preliminary Injunction entered against IME 
“freezes” investments in “Gold for Tax Dollars” 
securities and requires IME to file with the Court, by 
December 11, 1980, an accounting for all 
investments in “Gold for Tax Dollars” securities. The 
Commission requests that individuals with 
information concerning “Gold for Tax Dollars” 
securities contact Jeremy Rosenblum at (202) 272- 
2302. 


Related Litigation Releases: No. 9224/October 30, 
1980, No. 9228/October 3, 1980. 
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Litigation Release No. 9245/November 25, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
LAWRENCE D. MARKHAM, HAROLD A. KUNZ AND 
PHILLIP STEPHAN (U.S.D.C., E.D. Wa., Civil Action 
File No. C-80-436-JLQ) 


Jack H. Bookey, Regional Administrator of the 
Seattle Regional Office, announced the filing of a 
complaint in the U.S. District Court for the Eastern 
District of Washington, at Spokane, on October 24, 
1980 against Lawrence D. Markham, Harold A. Kunz 
and Phillip Stephan. The Commission’s complaint 
alleged that the defendants have been engaging in 
the sale of unregistered securities, namely 
investment contracts involving the sale and 
lease-back and lease-over of personal property, in 
violation of Sections 5(a) and (c) of the Securities Act 
of 1933. The complaint further alleged that in 
connection with such sales, the defendants made 
untrue statements of material facts and omitted to 
disclose material facts regarding the use of investor 
funds, conflicts of interest, the financial condition of 
persons and entities on whom investors were relying 
and the risk involved with the investment. 
Defendants Kunz and Stephan consented to the 
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entry of a decree of permanent injunction against 
them enjoining them from further violations of the 
registration and antifraud provisions of the 
securities acts without admitting or denying the 
allegations of the SEC’s complaint. 








SECURITIES INVESTOR 
PROTECTION ACT OF 1970 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 94/November 24, 1980 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17327/November 24, 1980 
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